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ABC News radio broadcaster Paul Harvey once said,
“Politicians are like diapers, they must be changed often. and for
the same reason.” Based on the same basic theory Mr. Harvey
professes in his quote, there has been a movement over the past
few decades in state legislatures to limit the number of terms a
legislator can serve as an elected official. More recently, there has
been multiple grassroots campaigns calling for the enactment of
term limits on the Congressional level. Proponents of these term
limits claim that they will make elected officials more accountable
to the people who elected them and less likely to be influenced
by special interests, that they will reduce corruption and partisan
bickering, and that they will deter career politicians who are out of
touch with their constituents from running for election. But have
these benefits been seen in the states where term limits have been
adopted?

The examination of term limits in states determines
whether or not they have had a positive or negative effect on their
respective legislatures. Part I of this paper will consider the back-
ground and history of federal and state term limits, including the
legal challenges that have arisen as a result; Part II will look at the
effects term limits have had on various governmental institutions
and related parties. Part I1I concludes that term limits have. over-
all, damaged the political process of the Legislative Branch and
that legislative term limits should not be instituted in the Congress

of the United States of America.
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PART I: LookinG Back ar Livits
A. HisToricAL BACKGROUND OF TERM LimiTs

The roots of term limits can be traced back to the ancient
democracy of Athens. where the five hundred members of the
Athenian Assembly were mandated 1o serve only two year terms
in order to assure that the interests of all Athenians were accurate-
ly represented.’ Similarly. the Roman republic employed a system
of elected magistrates that served one vear terms and could not be
reelected for ten years after serving

However, in the centuries between the demise of these
civilizations and the rise of the United States, most governments
were monarchies. In England, there was a representative branch of
government in Parliament, but the hereditary nobility that made up
the House of Lords was more powerful than the popularly elected
House of Commons.” The members of the House of Commons
were also not restricted to a number of terms. with many serving
for several decades at a time.

It is in the struggle to find a balance between these two
varying historical traditions to frame and explore the debate over
term limits in America.. While America derives its laws from the
Common Law of England. our governmental structure borrows

heavily from the Athenians and Romans. It was with these differ-

I AH.M. Jones. AtHENIAN DEnmocracy 103 (Baltimore: John Hopkins
University Press 1986).

2 Gordana Siljanovska-Davkova & Tanja Karakamisheva-Jovanovska,
Constitutional Aspects of the Limitation of Mandates 4 Jostinianus Privus L.
Rev. 1. 4 (2007) available at httpy/www.law-review.mk/pdf/07/Gordana®s20
Siljanovska-Davkova.%20Tanja%20Karakamisheva-Jovanovska.pdf.

3 Ian Loveland. Constirumionar Law, ApamiNisTRATIVE Law, anp HUMAN
Ricuts 158 (5th ed. Oxford Univ. Press 2009).
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ing traditions in mind that our Founding Fathers debated this very

1ssue.

B. FEDERAL TERM LIMITS IN AMERICA
1. BACKGROUND

Most of the early discussion in regards to federal term
limits focused not on the number of terms served. but rather the
length of the individual terms. Early in the debate. Thomas Jef-

ferson explained his feelings about federal terms:

My reason for fixing them in office for a term
of years rather than for life, was that they might
have an idea that they were at a certain period to
return into the mass of the people and become
the govermned instead of the goveror which
might still keep alive that regard to the pub-
lic good that otherwise they might perhaps be
induced by their independance [sic] to forget.*

But the discussion of terms and term limits did not end
with these early debates, and has extended even into the present
day. To see the history of this debate, we must venture all the way
back to the beginning of our government’s history.

Written in 1777, the original governing document of the
United States of America, The Articles of Confederation, includ-

ed in Article V the first American federal term limit: ** no per-

4 Letter from Thomas Jefferson to Edmund Pendleton (Aug. 26. 1776). in 1
Parers oF THomas Jerrersox. 1760-1776 503 (Julian P. Bovd ed.. Princeton
University Press 1950).
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son shall be capable of being a delegate for more than three years
in any term of six years...” These limits were strictly enforced,
and in 1784, the Committee on Qualifications met to discharge
those that had violated the proscribed limit from office.* However,
three years later, the United States Constitution was written and
contained no term limits on federal elected officials. Many have
speculated on the reason behind this departure, but our Founding
Fathers clearly chose not to carry these limits over to the new
governmental structure. Perhaps the answer can be found in the
Federalist Papers No. 62. which states:

The mutability in the public councils arising from a rap-
id succession of new members. however qualified they may be,
points out, in the strongest manner. the necessity of some stable
institution in the government. Every new election in the States is
found to change one half of the representatives. From this change
of men must proceed a change of opinions; and from a change of
opinions, a change of measures. But a continual change even of
good measures is inconsistent with every rule of prudence and
every prospect of success.

The basic theory is that in order to govern effectively.
members of the legislature needed to stay in office long enough
to develop “a knowledge of the means by which that object [good
government] can be best attained.™

In reaction to the Federalist arguments against term lim-

5 Journals of the Continental Congress, 1774-1789, ed. Worthington C. Ford
et al. (Washington, D.C.. 1904-37). 26:98-99 (1784).

6 James Madison. Federalist Papers No. 62, Independent Journal, Feb. 27,
1788.

T M



86 GROVECITY COLLEGEJOURNALOFLAW & PUBLICPOLICY  [VOL6:2015]

its, in the First Congress, Representative Thomas Tucker of South
Carolina brought forth two proposals dealing with term limits.*
The first proposal would limit members of the House of Represen-
tatives to three consecutive terms within an eight year period; the
second would make the term for Senators one year, with a limit
of five consecutive terms within a six year period. There is no
evidence that either of these proposals received any support nor a
vote.

Term limits were not seriously discussed again until the
early 1940s. in reaction to Franklin D. Roosevelt breaking the tra-
dition established by George Washington of not seeking more than
two terms as President of the United States, and this eventually led
to the adoption of the 22" Amendment.” After this time period.
Congress has introduced proposals seeking to establish federal
term limits fairly regularly but to no avail."

In 1985. a group of Republican House members formed
the Committee on Limiting Terms (COLT), whose stated goal was
to convene a limited Constitutional Convention for the purpose
of establishing legislative term limits in Congress. However, the
effort soon fizzled out and amounted to nothing."" Then, in 1988,
the Republican Party adopted Term Limits as a plank in their

national party platform. and it has remained a prominent issue

8§ S.Rep. No. 104-158. at 2 (1995).

9 John David Rausch, Jr.. When a Popular Idea Meets Congress: The History
of the Term Limit Debate in Congress. 1 PoL. BUREAUCRACY & JUST. 34. 36
{2009).

10 I1d

11 Id at40.
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among Republican lawmakers.'*

Despite these various efforts. overall the members of Con-
gress have shown little support for limiting the number of terms
they can serve as legislators. This makes sense to South Caro-
lina Congressman Bob Inglis. who said. “Asking an incumbent
member of Congress to vote for term limits is a bit like asking a

chicken to vote for Colonel Sanders.”"?

1. LEGAL Issues

In 1992, the citizens of Arkansas adopted a term limit
proposal. Amendment 73, to their State Constitution. Part of this
amendment affected Congressional elections by placing term lim-
its on those seeking to be elected to the U.S. House of Representa-
tives (three terms) or the U.S. Senate (two terms). The amendment
led to a case that went before the Supreme Court of the United
States as United States Term Limits v. Thornton."* The Court
struck down the section affecting Congressional elections, hold-
ing that determining the qualifications of Congressional represen-
tatives was exclusive and fixed by the Constitution. The majority
indicated that part of this finding was based on the belief that.
“Such a state-imposed restriction is contrary to the fundamental
principle of our representative democracy. embodied in the Con-

stitution, that the people should choose whom they please to gov-

12 M

13 Famous Quotes About Politicians, Congress. and Government.
AcTNowUS.Ora. http://actnowus.org/famous®20quotes.html (Last visited
Nov. 14, 2013).

14 U.S. Term Limits. Inc. v. Thomton. 514 U.S. 779. 115 8. Ct. 1842, 131 L.
Ed. 2d 881. 1995 U.S. Lexus 3487 (1995).
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15

ern them.”

The Court also looked at the debates the Founding Fathers
of our nation engaged in while determining the qualifications;
many of the most well-known Fathers implied that there should
be no qualifications beyond those listed by them in the Constitu-
tion.

These implications might lend support for those who dis-
agree with term limits. For instance, the Court quotes Robert Liv-
ingston saying. “The people are the best judges who ought to rep-
resent them. To dictate and control them. to tell them whom they
shall not elect. is to abridge their natural rights.”® They further
quoted Alexander Hamilton at the New York Constitutional Con-
vention, arguing against the delegates that: “The true principle of
a republic is, that the people should choose whom they please
to govern them. Representation is imperfect in proportion as the
current of popular favor is checked. This great source of free gov-
ernment, popular election, should be perfectly pure. and the most
unbounded liberty allowed.”

Based on these quotes and others. the Court reaffirmed
their previous statement in Powell v. McCormack, “*That the right
of the electors to be represented by men of their own choice, was
so essential for the preservation of all their other rights, that it
ought to be considered as one of the most sacred parts of our

constitution.”™’

15 Jd at 783. 115 8. Ct. 1842, 131 L. Ed. 2d 881 (internal quotation marks
omitied).

16 Jd at794.115S.Ct 1842131 L. Ed. 2d 881.

17 Powell v. MeCormack. 395 U.S. 486. 334, 89 S. Ct. 1944, 23 L. Ed. 2d
491. 1969 U.S. Lexis 3103 (1969).



Thus, the essential lesson to be learned from this case is
that the Supreme Court is unlikely to accept anything less than a

Constitutional Amendment as sufficient to impose term limits on
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Congressional representatives.

C. Stare Term LiMITs IN AMERICA

1. BACKGROUND

In the early 1990s. some states began implementing leg-
islative term limits. In total. 21 of the 50 states have passed leg-
islative term limits in some form. but due to repeals and court
cases. only 15 states currently have legislative term limits on their

books'. This chart shows the term limits passed in the various

states:
State House Term Limit By Years | Senate Term
Limit by Years
Arkansas! 6 8
Arizona 8 8
California 12 (consecutive) 12 (consecu-
tive)
Colorado 8 8
Florida 8 8
idaho Legislative Repeal in 2002
Louisiana 12 (consecutive) 12 (consecu-
tive)
Maine 8 8

18  “TerM Livitep Stares’ {\atwnal Conlcrmu: of ‘Zwte Leg[slaturcs 2013)

av allahle at: h
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Massachusetts | Ruled Unconstitutional by State Supreme
Court?

Michigan 6 8

Missouri 8 8

Montana 8 8

Nebraska n/a 8

Nevada 12 12

Ohio 8 8

Oklahoma 12 (consecutive) 12 (consecu-

tive)

Oregon Ruled Unconstitutional by State Supreme
Court®

South Dakota | 8 ‘ 8

Utah Legislative Repeal in 2003

Washington Ruled Unconstitutional by State Supreme
Court*

Wyoming Ruled Unconstitutional by State Supreme
Court’

As this chart demonstrates, there have been varied approaches to
the idea of legislative term limits, with some states choosing to
vary the limits by house, and some implementing lifetime bans,
while others only limit the number of consecutive terms that can
be served. As can be seen in the chart, some of these approaches

have led to legal challenges.

1. LEGAL CHALLENGES
Two states, idaho and Utah, legislatively repealed their
term limits in the early 2000s. but four states, Massachusetts,

Oregon, Washington, and Wyoming, had their statutes mandating
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legislative term limits struck down as unconstitutional by their
respective State Supreme Courts, and the reasoning in each of the

cases followed similar themes and logic.

1. MASSACHUSETTS

In League of Women Voters v. Secretary of the Common-
wealth. the Massachusetts Supreme Court struck down a statute
imposing term limits on certain public officials, including legis-
lators.™ The decision. which held that the State Constitution was
the exclusive authority for qualifications of elected officials. relied
in part on the Supreme Court’s decision in United States Term
Limits v. Thornton. applying the same standard regarding the Mas-
sachusetts Constitution. The court indicated that if the people of
Massachusetts wanted term limits. they would elect legislators
that would pass a Constitutional Amendment dealing with state

legislative term limits.2*

2. OREGON

Oregon’s term limit amendment to their State Constitu-
tion was challenged and struck down in the 2002 case, Lehman
v Bradbury.” In this instance. the constitutional issue was one
of procedure and not merit. and the term limit amendment was
struck down on a procedural technicality. However. it is worth
noting that after this decision. Oregon did not subsequently passa

procedurally correct version of state legislative term limits.

19 League of Women Voters, 425 Mass. 424. 681 N.E.2d 842.
20 4. at432. 681 N.E.2d 842.
21 Lehman. 333 Or. 231, 37 P.3d 989.
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3. WASHINGTON

Washington voters approved a term limit initiative in
1992. In 1997, they were challenged in Gerberding v. Munro, and
were struck down as unconstitutional under the Washington State
Constitution.™> The majority opinion uses the same theory as the
Massachusetts Supreme Court, even quoting them, and found that
the Washington State Constitution is the exclusive authority for
establishing qualifications for state elected officials such as legis-

lators.™

4. WYOMING

State legislative term limits were established in Wyoming
by the voter initiative process in 1992 and were not challenged
until 2004°s Cathcart v. Meyer** While the Wyoming Supreme
Court acknowledged that the State Constitution recognized the
right of the people to “alter, reform, or abolish™ the government.
they relied on the Supreme Court’s logic in Thornton and held
that this right did not extend to statutorily changing the constitu-
tionally mandated qualifications for office. In addition to citing
Thornton, since Wyoming's term limits were the last to be chal-
lenged. the court also cites all three of the previously mentioned
cases as prior persuasive precedent.

Term limits in other states have been accomplished by

22 Gerberding. 134 Wash. 2d 188. 949 P.2d 1366.

23 Id. at 201-11. 949 P.2d 1366.

24 Catheart v. Mever. 2004 WY 49. 88 P.3d 1050. No. 04-33. No. 04-32. No.
04-34. 2004 Wyo. Lexts 62 (Wyo).

25 Id at67.
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amendments to the respective state constitutions, and have there-
fore not been challenged. It follows to reason that any attempt to
implement national term limits would have to be an amendment to

the United States Constitution.

Part IT: EpreECTS ON EFFECTIVENESS

If the various arguments utilized by supporters of term
limits were to be aggregated. the unifying theme is that term limits
would make legislatures more “effective.” For the purposes of this
paper. and based on the common themes presented in arguments
on both sides of the debate, the following will be considered indic-
ative of effective legislatures:

A. Diversity

B. Independence from Executive Influence

C. Independence from Lobbyist Influence

D. Experience and Leadership

E. Civility and Bipartisanship

F. Perception of Effectiveness by Public
Based on whether these qualities have increased since term limits
were implemented the effectiveness of those legislatures can be
evaluated, and by inference so can the effectiveness of the term
limits. In 2005, The National Conference of State Legislatures
commissioned reports by academics within six states with leg-
islative term limits. looking at the various affects the limits may
have had regarding these very issues. The studies looked at the
following states: Arizona. Arkansas. California. Colorado. Maine,
and Ohio.
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A DIVERSITY

One of the most common claims by proponents of legisla-
tive term limits is that they will result in a more diverse legislature,
increasing the number of women and minorities, while introduc-
ing vounger. “fresher” representatives into the political process.
But in most of the states, these predictions have been reversed
or merely haven’t materialized to the degree claimed prior to the
implementation of term limits.

In regards to minority representation. Arizona actually
saw a decrease in African-American and Native American repre-
sentatives.”® There was a slight increase in Hispanic representa-
tives. but it is hard to say whether this was caused by term limits
or by demographic changes and redistricting. 7 Arkansas saw a
three percent increase in minority representation, but again it is
hard to pinpoint term limits as the cause.” California is the only
state to see a dramatic increase in minority representatives, but
this is generally credited to demographic changes and redistrict-
ing, supported by the fact that minorities gained higher percentag-
es of congressional seats than state legislative seats. ** Colorado’s
minority representation saw little change. with less than a three

percent increase in minority representatives, which is too statisti-

26 David R. Berman, EFFecTs oF LEGISLATIVE TERM LIMITS IN ARIZONA 2
(Nat'l Conference of State Legislatures 2005).

27 M.

28  Art English & Brian Weberg, Ternm Lizats In THE ARKANSAS GENERAL
AsseMBLY: A Crmizen LEaisLaTure Responps 18 (Nat'l Conference of State
Legislatures 2005).

26 Bruce E. Cain & Thad Kousser, ApartING To Term Livirs In
Cavrrornia: RecenT Exeerience Anp New DirecTions 16-8 (Nat'l
Conference of State Legislatures 20035).
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cally insignificant to support term limits as a factor.’* Ohio saw
a slight four percent increase in minority representation, but like
other states, this is largely thought to be a result of redistricting.
not term limits.™

Female representation largely followed the same path as
minorities. Arizona saw fewer female representatives elected to
the state legislature.” Arkansas did see a ten percent increase in
the number of women elected. but could not establish causal link
to term limits.™ California also saw an increase, but likewise, this
increase could not be definitively traced to term limits.* Colorado
was already one of the national leaders for the number of women
serving as state legislators prior to the implementation of term
limits, and the gender makeup of the legislature remained stable
after term limits took effect.™ Maine and Ohio also maintained a
stable level of female representation after term limits were imple-

mented.®

30 John A. Straaver & Jennie Drage Bowset. Cotorano’s Lecist arive Teru
Lnvrrs. 10 (Nat'l Conference of Siate Legislatures 2005).

31 Rick Farmer & Thomas H. Little. LeGisLATIVE PoweR IN THE BUCKEYE
State: Tre Revence Or Term Livats 3 (Nat'] Conference of State Legislatures
2005).

32  David R. Berman. Errects OF LEGSLATIVE TERM Linrts Ine ARIZONA 2
(Nat'l Conference Of State Legislatures 2005).

33 An English & Brian Weberg, Term Livrrs In THE Arkansas GENERAL
AsseMBLY: A Crmizen LEGISLATURE Responps 19 (Nat'] Conference of State
Legislatures 2003).

34  Bruce E. Cain & Thad Kousser. Aparting To Term Livits I
CavirorNia: Recent EXPERIENCES AND NEw Direcions 16 (Nat'l Conference
of State Legislatures 2005).

35 John A. Straaver & Jennie Drage Bowser. COLORADO'S LEeaisLative Term
Liwirs 9 (Nat'l Conference of State Legislatures 20035),

36 Richard I. Powell & Rich Jones. Fmst In Tie Nanion: Term Livims AxD
THE Mane LeaisLature 5 (Nat”] Conference of State Legislatures 2005): Rick
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After term limits took effect. the average age of state
legislators remained statistically unchanged from the prior aver-
ages in Arkansas, Colorado, and Ohio.” California saw a slight
decrease, with the pre-term limit of 47 years falling to 42 after
implementation.™ Conversely, the average age in Maine actually
increased by four years in the decade studied.™

There also does not appear to be any trend of an increase
in primary challenges to incumbent legislators. While there are
obviously more turnovers due to term limits, the studies uncov-
ered some interesting facts that seem to contradict the theory that
term limits increase competition and new ideas. For instance, in
Arkansas. there was a significant increase in “familial incumben-
cy”. where the spouse, child. sibling, or other relative of a term
limited legislator would succeed them in the seat.® Arkansas
also saw a decrease in challenges to incumbents, with the main

explanation being the knowledge that the seat would be forcefully

Farmer & Thomas H. Little. LecisLative Powrr In TuE Buckeve State: THE
Revence OF Term Livits, 4 (Nat'] Conference of State Legislatures 2005).

37 Art English & Brian Weberg. Term Livirs In Tae Arxansas GENERAL
Assempry: A Crmizen LEGisLaTure Respoxps 17 (Nat'] Conference of State
Legislatures 2005): John A, Straaver & Jennie Drage Bowser. COLORADO'S
LecisLaTive TErM Livrrs 8 (Nat'l Conference of State Legislatures 2003): Rick
Farmer & Thomas H. Little. LecisLarve Power In Tue BUuckeve State: THE
Revence OF Terum Livrrs 4 (Nat'l Conference of State Legislatures 2005).

38 Bruce E. Cain & Thad Kousser. ApapTING To TERM L1MITS IN CALIFORNIA:
RecenT Experiences Anp New Directions 16 (Nat'l Conference of State
Legislatures 2003).

39  Richard J. Powell & Rich Jones, FirsT I THE Namion: TerM Livits AND
Tae Mame LeaisLature 6 (Nat'l Conference of State Legislatures 2005).

40  Art English & Brian Weberg. Teru LiviTs I Toe Arkansas GENERAL
Assemely: A Cimizex LeaisLATURE Reseonps 7 (Nat'] Conference of State
Legislatures 2005).
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vacated in a matter of years anyway.!' This also seemed to be the
case in Colorado and Maine.*

Overall. there exists a distinct lack of statistical evidence
to support the theory that term limits encourage or lead to greater
representation by minorities or women: nor does there seem to
be support for it causing younger people to run for office, or for

incumbents to be challenged more often.

B. INDEPENDENCE FROM EXECUTIVE INFLUENCE

Claims have also been made that term limits would
help decrease the influence outside forces, such as the Execu-
tive Branch. have on legislators. But despite some contradictory
findings. every state studied with the exception of Ohio reported
experiencing a shift in power that favored the Executive Branch
of government over the Legislature. And while the Ohio study
found most legislators felt the Governor had lost power, they also
believed that their oversight of Executive Agencies had decreased
significantly.*

In Arizona. legislators reported feeling they were being
manipulated by the heads of Executive agencies. and most agreed

that the post term limit Executive Branch had increased in power

41 Id

42 John A. Straaver & Jennie Drage Bowser. CoLorano’s LecisLaTive Teru
Livirs, 28 (Nat'l Conference of State Legislatures 2005): Richard J. Powell &
Rich Jones. First IN THE Namon: Terat Livors AND THE MAINE LEGISLATURE 7
(Nat'l Conference of State Legislatures 2005).

43 Rick Farmer & Thomas H. Little, Lecistanve Power In ToE BUCKEYE
Stare: Tue Revexce Or Term Livrts 14 (Nat'] Conference of State Legislatures
2005).



98  GROVECITY COLLEGEJOURNALOF LAW & PUBLICPOLICY  [VO1.62015]

and influence over the legislature.** This was echoed in the Arkan-
sas study. where members felt that agency heads were using their
lack of experience against them. and seemed to dismiss legislators
as temporary road blocks to the Executive’s legislative agenda.”
California legislators focused on the dramatic decrease
in oversight of Executive agencies as the main balance shifter,
remarking that term limits pushed them to try to accomplish more
in less time in order to “make their mark™* Additionally. Cali-
fornia legislators felt their lack of knowledge and experience left
them with less room to negotiate with the Governor on the bud-
get. which led to a 50 percent decrease in attempted budgetary
amendments.*” Tt is estimated that this has led to a loss of bil-
lions of dollars tied to legislative discretion since term limits were
implemented.* There was also a steep decline in both the number
of legislators requesting information from agencies to justify their
proposed budgets. as well as in the number of audit reports to hold

those agencies accountable for the way that budget was spent.*

44  David R. Berman. EFFects OF LEGISLATIVE TERM LiviTs Iv ARizona 2
(Nat'l Conference Of State Legislatures 2005).

45  Art English & Brian Weberg. Term Livats IN THE ARKANSAS GENERAL
Assemaiy: A Crrizen Lecisature Responns 47 (Nat'l Conference of State
Legislatures 2005).

46 Bruce E. Cain & Thad Kousser. AbApTING To TerM LviTs In CALIFORNIAL
RecenT Experiences Axp New DirecTions 79 (Nat'1 Conference of State
Legislatures 2005).

47 Id at 80.

48 Kousser, Thad, “ Term LiMiTs, PROFESSIONALISM. AND LEGISLATIVE-
ExecuTive ConrLICT: APPLyING A Barcaning MobeL To THE AMERICAN STATES.”
paper presented at the 2002 meetings of the American Political Science
Association. Boston. Massachusetts. 2002¢.

49  Bruce E. Cain & Thad Kousser. ApapTiNG To TerRM LimviTs IN CALIFORNIA:
REcenT ExpERIENCES AND New Directions 87-9 (Nat'l Conference of State
Legislatures 2003).



LEGISLATIVE TERM LIMITS 99

One anonymous legislator summed up the situation in Califor-
nia by postulating that “overall [term limits] ha[ve] weakened the
legislature’s ability to bargain with, and oversee the Executive
Branch.™ Maine legislators reported similar feelings regarding
oversight ability due to both their inexperience and lack of time to
accomplish legislative goals.™

Legislators in Colorado felt that the imposition of term
limits gave the Governor and his staff experience and informa-
tional advantages that made it hard to reach mutually satisfactory
agreements on important issues.™ Collectively, 73 percent of Col-
orado’s legislature felt that they had lost power to the Executive
since the implementation of term limits.

Instead of making good on claims that legislatures would
be less easily influenced by their respective Executive Branch, it
seems that term limits put legislators on unequal footing in nego-
tiations, and even distract them from their important oversight
functions by forcing them to accomplish all their legislative goals

in a few short terms.

C. INDEPENDENCE FROM LOBBYIST INFLUENCE

The influence of lobbvists on legislators is demonized as
the bane of good government. and term limits are hyped as a way
to end the pemnicious hold of so-called special interest groups.

But in practice. it seems to have only confused the relationships

50 Id at95.

51 Richard I. Powell & Rich Jones, First In Tre Namion: TErm Livits Axp
Tue Maine LEGisLATURE 52-3 (Nat'l Conference of State Legislatures 2005).
52 John A. Straaver & Jennie Drage Bowser. CoLORADO'S LEGISLATIVE TeRM
Lmvars 108 (Nat'l Conference of State Legislatures 2005).
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between legislators and lobbyists; some lobbyists feel term limits
have made their job more difficult. and there is evidence that they
have reacted to the change by pushing the ethical limits of behav-
ior in order to accomplish their goals.®

In contrast to the views of the lobbyists. most legisla-
tors reported that lobbyists were more influential in a post term
limit legislature. In Arkansas. lobbyists responded to term limits
by beginning to cultivate their relationships with future legisla-
tors during their campaigns by targeting and supporting poten-
tially sympathetic candidates.” Term limits also had the result of
turning many former legislators that had been forced out, into
lobbyists themselves.* In light of these occurrences, it is perhaps
unsurprising that nearly half of Arkansas’ legislators believed lob-
byists had gained influence since term limits took effect.** Maine
and Ohio legislators both overwhelmingly reported feeling that
lobbyists had greater power and influence post term limits.”

The most surprising. and perhaps worrying, statistic
comes from California’s legislature, where new members report-
ed that as much as 90 percent of the bills they introduced were

drafted and given to them by lobbyists.** Likewise. more than half

3 Id at 86.

54  Art English & Brian Weberg, Term Livits In THE ARKANSAS GENERAL
AssemaLy: A Crmizen LeGisLature Responps 41 (Nat'l Conference of State
Legislatures 2005).

55  Id at40.

56 Id at4l.

57 Richard J. Powell & Rich Jones. FirsT In TiE Nation: Teru LiMiTs AND
THE MAINE LEGISLATURE 45 (Nat'l Conference of State Legislatures 2005): Rick
Farmer & Thomas H. Little. LEGisLanive Power IN THE BUuckeYE State: THE
Revenae O Term Livirs 12 (Nat'l Conference of State Legislatures 2005).

58 Bruce E. Cain & Thad Kousser. ApapTing To Term Livits In CALIFORNIA
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of the Colorado legislators polled reported being likely to sponsor
“special interest” legislation provided by lobbyist groups.™

Contrary to their stated goal, it would appear that term limits have
led inexperienced new legislators to increasingly rely on lobby-
ists for information and even for the bills themselves. Generally.
it appears that the influence of lobbyists in the studied states has

increased since the implementation of term limits.

D. EXPERIENCE AND LEADERSHIP

When discussing the influence outside groups had on
them, many representatives indicated that their lack of experience
contributed in a significant manner to their reliance on lobbyists,
with many reporting that they felt overwhelmed by the issues
they were faced with fixing as freshmen legislators.® It cannot be
denied that a clear result of term limits is the loss of experienced
legislators and leaders.

Part of the problem is that the average level of experience

in general, and in specific in leadership roles. took a nosedive after

Recent Experiences ANp New Directions 235 (Nat™] Conference of State
Legislatures 2003).

39  John A. Straaver & Jennie Drage Bowser. COLORADO'S LEGISLATIVE TERM
Livirs 86 (Nat'l Conference of State Legislatures 2003).

60 David R. Berman, ErFecTs OF LeaisLative TERM Livits In Arizoxa 2
(Nat'l Conference Of State Legislatures 2005): Art English & Brian Weberg,
Term Loars In Tue Arkansas GENERAL ASSEMBLY: A CITIZEX LEGISLATURE
ResponDs 45 (Nat'l Conference of State Legislatures 2005): Bruce E. Cain &
Thad Kousser. ApapTiNG To Term Livits In CALIFORNIAT RECENT EXPERIENCES
Axp New Direcmions 24-5 (Nat'l Conference of State Legisiatures 2005): John
A, Straayer & Jennie Drage Bowser, CoLorabo™s LeasLanve TerM LiviTts

57 (Nat’l Conference of State Legislatures 2005); Rick Farmer & Thomas H.
Little. LeisLative Power Ix THE Buekeve State: Tue Revence Or Term Livrrs
10 (Nat'l Conference of State Legislatures 2005).
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term limits were implemented. The average length of experience
in Arizona’s legislature prior to term limits was eleven years, but
by 2003, that number had fallen to a mere four years.”" Due to
term limits in Arkansas, the most experience a leader of a house
can have is two terms of service.*® Arkansas legislators reported
that this led to lackluster leadership.** Since term limits went into
effect, Colorado experienced a 40 percent decrease in legislative
experience in the House. and a 14 percent decrease in the Sen-
ate.* More shockingly. the initial term limit purge in Colorado
cost the legislature more than 136 years of experience from only
nine members; their leadership role replacements had a combined
experience of 60 years.*”

Another common theme was the belief that the forced
turnover and lack of stability in leadership caused leaders to lose
power and influence. mostly based on a lack of respect compared
to a leader who had earned power through seniority and a prov-
en track-record of accomplishments. For example. 87 percent of
legislators in Ohio felt the leadership roles were filled based pri-
marily on fundraising ability instead of legislative merit. Arkan-

sas legislators similarly felt that leadership was more about being

61  David R. Berman. Errects OF LeGisLative Term Livits In Arizona 2
(Nat’] Conference Of State Legislatures 2003).

62  Art English & Brian Weberg, TerM LiviTs IN THE ARKANSAS GENERAL
AssemBLY: A Cimizen LecisLaTure Responns 41 (Nat'l Conference of State
Legislatures 2003).

63 Id. at 34,

64 The Senate was able to maintain a higher average of experience because
many term limited House members went on to serve in the Senate. Jd. at 36.
63 Id. at 40.
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competitive with one another than established merit.* Colorado’s
short term limits have essentially led legislators there to feel that
leaders turn into lame ducks almost as soon as they are elected.”’
Term limits have undeniably forced experienced legis-
lators out of office in favor of inexperienced new comers. and
they have left a leadership vacuum that in turn affects many other

qualities needed to make a legislative body effective.

E. CIVILITY AND BIPARTISANSHIP

One of the problems stemming from the leadership vac-
uum is the apparent decline in civility and bipartisan spirit since
term limits became effective in the studied states: each one of
them agreed that term limits had changed the tone of their legisla-
tive body.® In addition to decreases in basic civility, legislators
in Arkansas, Colorado and Ohio believe that their colleagues are

less likely to consider compromises than previous legislatures.*

66  Art English & Brian Weberg. Term Livirs I TiE ARKANSAS GENERAL
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Livirs 46 (Nat'l Conference of State Legislatures 2005),
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Anonymous quotes show the level of acrimony that has pervaded
some of the bodies:
“They just blow off the speaker.””
“They fight. cuss, [and] depose each other.™
“Respect for the institution, [the] process. [and] each other. is
down.”™
“There is a lack of statesmanship.™
“It's immediate and constant competition.”™
“New members do not know how to reach consensus and
compromise.”™

The lack of leadership because of term limits has created
a level of rancor in these houses that clearly has an impact on their
ability to effectively discharge their duties. As President Lincoln
once said. “A house divided against itself cannot stand.” Like-

wise, a legislature divided amongst themselves cannot govern.

F. PERCEPTION OF EFFECTIVENESS BY PUBLIC

The public perception of the effectiveness of term limits

Legislatures 2005): John A. Straayer & Jennie Drage Bowser. CoLORADO’S
LeaisLatve Term Livats 47. 57 (Nat'] Conference of State Legislatures 2005):
Richard J. Powell & Rich Jones. First In Tue Narion: Terw Livits Axp THE
Maine LEaisaTure 21 (Nat'] Conference of State Legislatures 2005): Rick
Farmer & Thomas H. Little, LEGisLATIVE Power In THE BUCKEYE STATE: THE
Revence OF Term Livis 10 (Nat'l Conference of State Legislatures 2005).

70  John A. Straayer & Jennie Drage Bowser, CoLorano's LEGISLATIVE TERM
Linvts 49 (Nat'l Conference of State Legislatures 2005).

71 Id.at32.
72 Id. at23.
73 Id at 26.
74 Id at 48.

75 Richard J. Powell & Rich Jones. FirsT In TrE Namion: Term Livits AND
Tue MaNe LeaisLaTure 21 (Nat'] Conference of State Legislatures 2005).
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is difficult to measure since polling was largely not conducted on
term limits in hindsight.. But there are a few statistics that might
help give an idea of how constituents feel about the results of term
limits.

Most pertinently, Ohio residents were polled as part of
the term limit study. and 85 percent of respondents thought the
results of term limits had been mostly negative.” Over half of the
respondents in the same poll believed that the current term limits
in Ohio were too restrictive and should be expanded.”

The study of Arkansas’ limits found that after term lim-
its were enacted. constituents were less likely to know who their
representative was, which made them feel less confident that they
were being well represented.”™ The confidence of Maine voters in
their legislators also decreased after term limits went into effect.”

While it is not possible to say definitively whether the
people of states with legislative term limits consider their legis-
latures to be more or less effective than they were without term
limits, the limited evidence we do have indicates that voters may
not be as impressed with the reality of term limits as they were
with the theorv.

76  Rick Farmer & Thomas H. Little. LeGisLanve Power In THE BUCKEVE
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G. CONCLUSIONS

It is apparent, based on the evidence, that term limits have
not lived up to the promises made by their supporters. Instead
of increased diversity. there is stagnation; instead of less Execu-
tive influence. power has shifted to the Executive branch; instead
of making legislators independent from Lobbyists. they are more
relied upon than before: and instead of new ideas and a more
effective. bipartisan process, the lack of experience and leadership
has led to discord and bad governance. The experiment with term
limits in the states studied has at best failed to match the hype, and

at worst has failed miserably on all counts.

Pagt 1II: TERMINATING THE TERM LIMIT EXPERIMENT

While it is possible that a decade’s worth of study is not
enough to rule out the possibility that the issues facing states with
term limits might improve with time. based on the multitude of
evidence in Part II showing that state legislative term limits have
had a negative effect on the effectiveness of their respective leg-
islatures instead of the promised benefits, it is impossible to rec-
ommend that term limits be implemented in other states. and cer-
tainly not in the United States Congress.

The theory expressed by our Founding Fathers, that the
people know who is best to represent them, seems to be supported
by the problems that emerged when states decided to tell their citi-
zens who they could and could not elect to represent them. After
all. many of our nations” most beloved and respected leaders, such

as Washington, Franklin, and Madison. served both their home
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states and America with honor, integrity, and care for decades.

In conclusion, though further study and adjustment may
change the effects legislative term limits have had on the effec-
tiveness of the legislative process in the states that have adopted
them. until proven otherwise, it would be bad policy to implement

term limits in additional states or in the United States Congress.
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