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EDITOR’S PREFACE

Dear Reader,

It has been my distinct pleasure to work with this team of editors to
produce this edition of the Journal. This year’s staff is both dedicated and
hardworking, and without them the production of this Journal would not
have been possible. We have implemented new processes regarding article
selection, committee leadership, and production to ensure that future
volumes of the Journal are able to be produced more efficiently. I am so
excited about the future of the Journal, as well as everything we were able
to accomplish this year.

Throughout my time on the Journal, I have learned something
about this publication’s importance. The Journal is not important because
interesting articles are published (though they are), or because it enhances
the academic pedigree of the College (though it does). The Journal is
an important part of campus because it serves as an academic outlet for
students to showcase their intellectual abilities and pursue their interests,
an outlet where people can learn more about other’s ideas and opinions,
and an outlet where authors are shown the importance of publishing their
ideas for others to read and consider.

Intellect and the pursuit of academic endeavors are gifts given
by God—pursuing such endeavors on campus through outlets like the
Journal allows us to utilize the gifts he has given us to his further glory. I
know that this edition of the Journal is one that showcases the intellectual
curiosity of students on campus, and highlights what it means to pursue
the highest form of scholarship. It is my hope that future volumes and
future editors pursue excellence while giving all the glory back to God.

Eliz L. Slabaugh ‘23

Editor-in-Chief






FOREWORD

Dear Reader,

First and foremost, thank you for reading the Grove City Journal
of Law and Public Policy. In an age where policy debates and legal
proceedings have often become hyper-charged with polarizing rhetoric and
partisan mischaracterizations, it is truly an honor to produce this Journal
for readers like you, committed not only to rejecting those excesses but
conversely supporting thoughtful examination of the issues that shape
our country and world. It has been a privilege to work with my editorial
colleagues to bring you a second edition of the Journal this year. This
second edition contains six papers on a variety of topics relating to law
and public policy.

The first, written by Jacob Sheldon Feiser ‘24, offers an argument
regarding the roots of originalism and its reliance upon natural law.
Feiser analyzes legal subject material from Court jurisprudence to
the Declaration of Independence to build his case that neither natural
law reasoning nor the Declaration should affect the originalist’s legal
philosophy.

The second, written by Samuel Peterson ‘25 and Zachary Wood ‘25,
is an analysis of America’s “war on drugs.” Peterson and Wood examine
both opioid distribution laws and drug law enforcement data to explain
how opioid potency has risen in past decades and offer relevant policy
solutions.

The third, from Sebastian Anastasi ‘22, critiques monetary theory
against the backdrop of the Great Depression. Anastasi considers issues
from monetarist capital theory to the effects of 1920s-era credit expansion
to argue that the monetary theory put forward by economists Milton
Friedman and Anna J. Schwartz led to their misunderstandings of the

Depression.



The fourth, authored by Molly E. Galbreath ‘25 and Elsa Miller 25,
traces the history of governmental involvement in American civil service.
Examining civil service at federal, state, and local levels, as well as
relevant policies such as the 1883 Pendleton Act, McCommons and Miller
show how a decline in control by political parties led to greater citizen
involvement and the dawn of the Progressive Era.

The fifth, written by Alexander Sodini ‘24, presents an argument
against antitrust laws. Sodini applies economic theory and an analysis of
empirical evidence to antitrust-based government intervention in markets,
concluding that such laws do more harm than help to American enterprise.

The sixth, written by Sam Branthoover ‘22, analyzes the legal
structure of the Bedouins, nomadic tribes inhabiting the Arabian peninsula.
Sam Branthoover examines the unconventional manner in which Bedouins
handle crimes and ensure justice, as well as showing how their practices of
oath-taking and arbitration hold their rarely-studied communities together.

As with past publications, this edition can be found online both on
our website and on HeinOnline.

A debt of thanks is due to both Dr. Caleb Verbois and President Paul
J. McNulty ‘80 for their advising roles in both of this year’s editions. |
would also like to offer the degree of gratitude to my editorial colleagues
for their tireless work in selecting and editing articles for this second
edition, as well as the Journal’s generous donors who have provided the
funding necessary to bring both of this year’s editions to print—without
you, this publication would truly be fruitless. Lastly, I must offer the
highest degree of thanks to you, the reader—without your invaluable

support and readership, this endeavor would indeed be pointless.

Isaac Willour
Senior Editor - Grove City Journal of Law and Public Policy



ORIGINALISM & INTERPRETIVE SIN:
NATURAL LAW, SUBSTANTIVE DUE
PROCESS,

& THE DECLARATION

Jacob S. Feiser

Abstract

The jurisprudence of originalism has been well-represent-
ed on the Supreme Court and in the legal academy for
decades, such that it has become a now mainstream judi-
cial philosophy. The legal and metaphysical dogmatics of
originalism, however, continue to be debated on and off
the Court. Ever since the borking of Judge Bork and the
confirmation of Justice Thomas, the role of natural law

in constitutional interpretation and construction has been

a contested matter for originalists. Part I of this Article
argues that material applications of natural law by the
originalist are hermeneutically analogue to applications of
substantive due process. Part Il presents a surveyed use of
case law to facilitate this discussion, examining originalism
and Court jurisprudence from the first decade of the Su-
preme Court to the modern era. Both dissents and majority
opinions are utilized in this survey. Part Il considers the

role of the Declaration of Independence in constitutional
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interpretation. The tension between two subsets of origi-
nalist jurisprudence is introduced, and the justifications for
both dispositions are established and defended in terms of
legal and historical canons. Attention is given to the East
Coast, West Coast Straussian differences, exemplified by
the Jaffa-Mansfield debates. The Preamble to the Consti-
tution is considered as a further justification for incorpo-
rating the Declaration and natural law into constitutional
construction. Ultimately, this Article contends that natural
law reasoning for the originalist is internally inconsistent,
and that the Declaration of Independence — used to justify
this reasoning — should play no role in an originalist juris-

prudence of the Constitution.

*Jacob S. Feiser is a junior studying Political Science with minors in
Biblical & Religious Studies, Economics, and History. He serves in
multiple campus organizations, including the Grove City Journal of
Law and Public Policy as Executive Content Editor. Jacob enjoys lis-
tening to Mongolian throat singing and discussing theological dogmat-
ics over a good cup of tea



ORIGINALISM & INTERPRETIVE SIN

Part1

The law, and therefore its interpretation, is charged
with moral energies which tell a population or jurisdiction
not only what “is” but also what “ought” to be in the laws
of society; law is not just for the worst of us, against what
Justice Oliver Wendell Holmes’s Bad-Man theory main-
tains. Merely describing the law provides no justification
to obey it, and without that normative scaffolding, posi-
tivist legal interpretation remains comprehensively inert
as to why any legal official should subscribe to a certain
jurisprudence.' The foundations of the American system,
although supplementary positive in fixity, are not posi-
tivistic; rather, the legal-philosophical foundations of not
just the Constitution, but the Founding as an institutional
whole is rooted in the natural law tradition. The customary
positivism of so-called “living constitutionalism,” not even
interpretive vogue until the 20" Century, overthrew origi-
nalism as the de facto jurisprudence.? But until originalism
lost sole interpretive clout — though not always faithfully

applied — judges were “expected to consult [natural law] in

1 As a legal philosophy, originalism has been accused by critics
of adopting this positivist approach, and although the “positive turn” in
originalist thought provides an interesting theoretical exploration, the
contentious connection to natural law is worth examination.

2 Jeffery Pojanowski & Kevin C. Walsh, Enduring Originalism,
115 Geo. L. J. 97, 135-158 (2016).
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the cases,” even constitutional cases, ‘“before them.” The
“New Natural Law” movement hails the return of natural
law considerations to originalist thought, best exemplified
through jurists in the mold of Justice Thomas, as a means to
properly interpret the broad principles of the Constitution
and Founding to defend natural rights. Although natural
law remains historically essential to understanding the
Founding, the use of natural law as a constitutional herme-
neutic remains inapposite for originalist interpretation and
is effectually equivalent to substantive due process.

Natural law, properly understood within the le-
gal-interpretive context, is not the laws of nature (“the
natural law” or “natural laws”) which function fully regard-
less of the freedom of human agents; neither is natural law
a veiled Judeo-Christian morality, which definitionally re-
quires substantive faith and belief in the divine.* Although
there is often significant overlap between conclusions
of Judeo-Christian morality and natural law, natural law
depends on reason, not revelation; the use of natural law by
judges is therefore not the state’s oppressive use of religion,
but instead remains the rationalistic inquiry towards un-
changing and ubiquitous human action and nature. There-
fore, the claims of natural law are a stark repudiation of the
historicism inherent in the “living Constitution” approach.

The substantive effects of natural law in the American

3 Brian T. Fitzpatrick, Originalism and Natural Law, 79 FORD-
HaM L. REv. 1541, 1541-1544 (2011).
4 Santiago Legarre, The New Natural Law Reading of the Con-

stitution, 78 La. L. REv. 879, 879-883 (2018).
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judicature are foundationally relevant for this discussion, as
the uneven use of natural law in jurisprudence has a two-
fold historical role of varying strength of application for
judicial interpretation. Natural law was regularly employed
— regardless of the strength of function — as an interpretive
mechanism, serving as both a formal and material corollary
to originalist jurisprudence: formal in that the Constitution
assumed a structured order informed by natural law, viz.,

99 ¢c¢

natural law-laden ideas such as “equal,” “freedom,” “right,”
or the text of the Ninth Amendment; material in that Ameri-

can case law held that:

“[TThe general principles of law and reason [con-
strain governments].... To maintain that our federal
or state legislature possesses such powers [to vio-
late contracts or private property] if it had not been
expressly restrained would... be a political heresy
altogether inadmissible in our free republican gov-
ernments.””

The early Supreme Court held certain natural rights,
e.g., private property, as rights that existed outside the rules
of sovereign governments.® These dicta demanded that gov-
ernments are not only beholden to their own constitutions,
but also any power or limit essentially determined through
natural law. Indeed, the Constitution was not written out
of a Thermidorian Reaction, but instead developed and

subsists in the Common Law system, which recognized

5 Calder v. Bull, 3 U.S. 386, 388 (1798) (per Chase, J.).
6 Fitzpatrick, supra note 3, at 1541.
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natural law as a genetic contributor. “[T]he written con-
stitution...was the instrument of positive law required for
the realization of first principles [of natural law] on which
healthy republican society depended.”” Thus, to offer a
necessary distinction, natural law is the method of analysis
and interpretive hermeneutic which begets an understand-
ing of natural rights. The Constitution as a positive product
of natural law thinkers, however, does not merely typify
“abstract principles of natural law or natural right” or “a
scheme of abstract moral principles,”® but rather enumer-
ates the specific provisions, roles, and powers of the federal
government, even as these each may be informed by natural
law — the Constitution plainly is the enumerated text, and
enumeration is limitation.

As the metaphysical foundation for the Declaration
and other expressions of Foundational thought, natural law
reasoning does not prescribe strict behaviors of conduct,
but rationally promotes general principles of action — there
is no one natural law precept, per St. Thomas Aquinas.’ For
many social and judicial conservatives, natural law thus
safeguards an ordered and legally legitimate approach to
preserving good and avoiding evil; natural law then pro-

vides not only a rational basis for moral legislation — al-

7 Herman Belz, Americanization Of Natural Law: A Historical
Perspective, 12 THE GOoD SOCIETY 7, 8-13 (2003).
8 James E. Fleming, Fidelity to Natural Law and Natural

Rights in Constitutional Interpretation, 69 FORDHAM L. REv. 2285,
2292-2293 (2001).

9 Mattei Ion Radu, Incompatible Theories: Natural Law and
Substantive Due Process, 54 VILLANOVA L. Rev. 247, 269 (2009).
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though legislation is inherently moral in some respect — but
specifically allows for the institutional defense of social
structures, like the family or property. Yet, natural law as
a method of analysis does not leave a trail of breadcrumbs
in which adherents can follow to reach the same or simi-
lar conclusions. As evidenced by sodomy laws, although
classical natural law theorists generally agree that “[natural
law] has condemned such homosexual activity as im-
moral,”! the legal prescription following the natural law
reasoning is hardly uniform. Justice Thomas, in his dissent
in Lawrence v. Texas (2003), conceded the anti-sodomy law
of Texas was a misuse of state powers;!! furthermore, other
natural law theorists have argued that not only are anti-sod-
omy laws an illegitimate exercise of natural law, structures
and institutions like “marriage [are] such a good thing that
[they] ought to be made available to all, heterosexuals and
homosexuals alike.”'? To those that claim fidelity to natu-
ral law reasoning, there is then little unanimity as to what
actually is a proper exercise of natural law or expression of
natural rights. Therefore, when one claims to follow natural
law, there is no guarantee that their conclusions on an issue
will be shared by other natural law adherents.!* Nonethe-

less, these disagreements are largely products within the

10 1d. at 276.

11 1d. at 277.

12 Fleming, supra note 8, at 2289.

13 The orthodox methodological process and application of

natural law, though of corollary import, is not considered. Rather, any
employment of natural law and natural rights is assumed to be genuine.
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“New Natural Law” movement and the modern discussion
of natural law and rights; until the deposition of originalism
from the jurisprudential throne in the early 20" century,
there was vague agreement on what was natural law and
what was not, although the specifics and applications were
still not entirely uniform.

Originalism no longer holds an interpretive monop-
oly upon natural law — the formal and material application
of natural law does not demand one be a constitutional
originalist — though most iterations of competing judicial
philosophies officially reject natural law as a component
of interpretation.'* Instead of employing natural law in
jurisprudence, non-originalist philosophies often utilize
substantive due process. The nomenclature of the tool
aside, substantive due process is the idea that some rights
are so substantive that due process cannot be affected to
limit those rights or take them away — what those rights are,
however, is an open-ended discussion that depends almost
entirely on the jurist. In effect, substantive due process is an
oxymoron, as due process is actually the process required
to limit or take away rights." In parallel, a firm belief in
natural rights — those rights afforded by nature and nature’s

God — demand that these rights take priority over any asser-

14 To be a constitutional originalist does not demand that one
reject natural law in the context of legal philosophy, nor does one need
to be an originalist to apply a natural law hermeneutic to constitutional
interpretation (cf. Fleming, supra note 8).

15 Radu, supra note 9, at 249.
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tion of positive law, regardless of due process.'¢ Although
substantive due process is a favored tool of “living consti-
tutionalism,” the device is far older than Justices Brennan
or Douglas; the earliest example of substantive due process
in American jurisprudence is the long-reviled and truly

evil Dred Scott v. Sandford (1856). In the majority opinion,
the Court determined that as a slave, Scott was ineligible
to sue; the Court additionally held that the right to private
property, viz., slavery, was so substantive and essential that
the federal government could not ban the practice, let alone

regulate it:

Nothing can be more conclusive to show the equali-
ty of [slave-holding] with every other right in all the
citizens of the United States, and the iniquity and
absurdity of the pretension to exclude or to disfran-
chise a portion of them because they are the owners
of slaves, than the fact that the same instrument
which imparts to Congress its very existence and its
every function guaranties to the slaveholder the title
to his property, and gives him the right to its recla-
mation throughout the entire extent of the nation,
and farther that the only private property which the
Constitution has specifically recognised [sic], and
has imposed it as a direct obligation both on the
States and the Federal Government to protect and
enforce, is the property of the master in his slave;
no other right of property is placed by the Constitu-
tion upon the same high ground, nor shielded by a

16 Thomas B. McAffee, Substance Above All: The Utopian
Vision of Modern Natural Law Constitutionalists, 4 S. CAL. INTERDISC.
L.J. 501, 506 (1995).
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similar guaranty.'’

Substantive due process is thus the scion of slavery
— although the ruling of Dred Scott was overturned by the
reconstruction amendments, the framework of law clear-
ly persisted, as is evident from modern legal reasoning.
Only the right of substance has changed, e.g., Obergefell
v. Hodges (2015). There exist effectively two critiques to
the majority’s employed reasoning in Dred Scott, however.
Prima facie, one can argue that this case was an example of
substantive due process “done wrong.” Certainly, no juridic
interpretation is going to be employed correctly all the time
by fallible and errant jurists, and bad rulings tend to present
themselves for later critique. Assuming a “living constitu-
tionalism,” aspirational senses of evolving standards of de-
cency demand that slavery is itself wrong, and so argue that
substantive due process — “properly employed” — would
have recognized the substantive right of a slave to not be
owned. In effect, the modern adherents of substantive due
process view slavery as a violation of substantive right, not
the regulation of slavery as argued by Chief Justice Taney.
Yet this critique presents a substantive issue: the Taney
Court effectively developed substantive due process in the
Dred Scott decision; it is a great irony if, in the first in-
stance of a principle’s implementation, the architect of that

principle gets it wrong, and such a reading is rather inap-

17 Dred Scott v. Sandford, 60 U.S. 393, 490 (1856) (per Taney,
ClL).
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posite and implausible. Rather, substantive due process is
idea-clay, shaped in effect to suit the potter, i.e., the jurist.

The second critique is — in the originalist’s estima-
tion — the correct one: substantive due process is just bad
doctrine, a tool that is foundationally wrong and opposed
to the Constitution. After all, specific to Dred Scott, the
originalist would recognize that Congress always had the
power to regulate slavery in the territories, e.g., the North-
west Ordinance. Substantive due process is effectually
wrong because it seeks to materialize rights out of thin air,
be it an absolute right to property qua slavery or rights of
person; for the originalist, Dred Scott was not only wrong
in decision, but also in decisional theory. Commenting on
both Dred Scott and Korematsu v. U. S. (1944), Justice Gor-
such writes, “In both cases, judges sought to pursue policy
ends they thought vital. Theirs was a living and evolving
Constitution.”'® Substantive due process can, as a princi-
ple, be used to protect good or necessary rights, e.g., life
and liberty and property. The principle, however, remains
procedurally antifoundational, as no right — especially any
right surrounding property — has ever been so fundamental
as to warrant the near—absolute protection that substantive
due process provides. Furthermore, the principle allows
for the creation ex nihilo of rights by pure judicial fiat. The
rights that are historically rooted in the nation are those
that are constitutionally well-expressed or so enumerated

by the legislature, not invented by nine black robes through
18 NEIL GORSUCH, A REPUBLIC, IF You CaN KEeep IT 116 (2019).
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99 ¢¢

perceived “penumbras,” “emanations,” or “concept[s] of
ordered liberty.” Substantive due process is an exercise
of power that goes beyond what has been constitutionally
committed to the Court, and the real effects of substantive
due process are a striking mirror to natural rights and natu-
ral law reasoning.

To be clear, natural law reasoning and substantive
due process are not synonymous, hermeneutical Gemi-
ni under different nomenclature. The political outcomes
among cases utilizing the two are often disparate. Rather,
recognizing the accidental properties of each — the history,
the foundational reasoning, etc. — as different, the sub-
stantive effects of these two are essentially the same: both
substantive due process and natural law as constitutional
hermeneutics promote a procedurally and constitutionally
inviable interpretation. Therefore, when a jurist engages in
natural law interpretation, he effectively engages in sub-
stantive due process, and the originalist critique against the
one applies to the other. A survey of case law reveals the
striking parallel (or even interchangeability) between the
two, and effectually demonstrates that when an originalist
engages in natural law reasoning for constitutional inter-
pretation, he exposes himself to the error of substantive due

Process.
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Part 11

Calder v. Bull (1798) presents the earliest internal
debate in American constitutional history as to whether the
originalist should employ natural law or preserve a structur-
alist and textualist position. Writing for the majority, Justice
Chase maintained that natural law could void any constitu-

tional action by a government, for,

[a]n act of the legislature (for I cannot call it a law)
contrary to the great first principles of the social
compact cannot be considered a rightful exercise
of legislative authority. The obligation of a law in
governments established on express compact and
on republican principles must be determined by the
nature of the power on which it is founded."

The majority rightly understood according to nat-
ural law, that no positive law which violates natural law
or natural rights can be considered a law; this reasoning
perfectly comports with the Common Law, as Blackstone
had previously articulated that all laws derive validity and
force from their comportion with natural law. This rea-
soning, however, neglects that the authority of the federal
government comes from the Constitution and the people.
Natural law recognizes the import inherent in positive law,
and although natural law is theoretically higher than pos-
itive law, any positive law properly established then con-

strains natural law through that positive law. Once positive

19 Calder v. Bull, supra note 5, at 388.
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law which comports with natural law is established, the
external validity of that law constrains any future operation
of natural law in that system by nature of procedure. If one
recognizes the natural law basis for government, as Justice
Chase did in Calder, then the procedural justness of the
Constitution bestows the necessary powers and primary
authority to the federal government.

Therefore, if one functions within a constitutional-
ly provided office or authority, natural law and procedural
justice constrain one to only the valid positive law, i.e., the
Constitution and procedurally appropriate laws; regardless
if those derivative laws materially comport with natural
law, their procedural validation and implementation for-
mally comport with natural law, and therefore the material
component is rendered moot by the immediate primacy
of positive law. “Robert Bork state[d] his opinion on the
matter succinctly: ‘I am far from denying that there is a
natural law, but I do deny both that we have given judges
the authority to enforce it and that judges have any greater
access to that law than do the rest of us.””’?° Furthermore,
the textual fixity of the Constitution constrains any material
apply
natural law to defy the procedurally just conclusions of

employment of natural law, lest “speculative jurists”*!

positive law which itself already comports with and author-

itatively limits natural law. As Justice Iredell wrote,

20 Radu, supra note 9, at 280.
21 Calder v. Bull, supra note 5, at 398 (per Iredell, J., concurring
in judgement).
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If, on the other hand, the legislature of the Union

or the legislature of any member of the Union shall
pass a law within the general scope of its constitu-
tional power, the court cannot pronounce it to be
void merely because it is in its judgment contrary to
the principles of natural justice. The ideas of natural
justice are regulated by no fixed standard; the ablest
and the purest men have diverged upon the subject,
and all that the court could properly say in such an
event would be that the legislature (possessed of an
equal right of opinion) had passed an act which, in
the opinion of the judges, was inconsistent with the
abstract principles of natural justice.”

This idea of natural law interpretation in the judi-
cature effectively implies a form of judicial supremacy,
demanding that the legislature and executive accede to
whatever determination the courts make with respect to
natural law and natural rights. If the legislature attempts a
foray into the natural law discussion, it becomes the ju-
diciary’s business to either affirm or deny the legislative
lunge — thus, they adopt another duty to not only interpret
the Constitution, but also natural law. Natural law incorpo-
rated into constitutional interpretation does not require the
tacit approval of anyone but the majority of justices, who,
despite their learnedness, rarely can agree even on legal
history, let alone moral philosophy. Nonetheless, it was
Justice Chase’s majority opinion that established early on
the direction that most originalists would at least attempt to

take with respect to constitutional interpretation.
22 Id. at 399.
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Chief Justice Taney’s majority opinion in Dred Scott
would be no more wrong had the natural right of private
property been his basis than relying instead upon substan-
tive due process, although the former hypothetical would
provide an excellent illustration for the misapprehension
of natural law by the Court. Taney avoided the language
of natural law entirely, and therefore Dred Scott cannot be
pointed to as an example of natural law misapprehended,
only shoddy jurisprudence and historicity by the majority
of that opinion. A tangible case does exist, however, where
the Court relied on natural law reasoning to accomplish
their decision.

During the height of the Gilded Age, the Court
handed down Lochner v. New York (1905), ruling that the
fundamental right to contract found in the Due Process
Clause of the Fourteenth Amendment was violated by a
New York statute: “Under such circumstances, the free-
dom of master and employee to contract with each other
in relation to their employment, and in defining the same,
cannot be prohibited or interfered with without violating
the Federal Constitution.”” This acrimonious ruling has
long been hailed as an exemplar of substantive due process,
yet later Court references to Lochner make this claim only
partially accurate. Rather, the decision is arguably a case of
both substantive due process and natural law jurisprudence:

“When [natural law reasoning] was revived during the

23 Lochner v. New York, 198 U.S. 45, 64 (1905) (per Peckham,
1).
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Lochner era, disguised as substantive due process juris-
prudence... it triggered similar criticisms of resurrecting
natural law.”?* To demand that a decisional theory is either
based in natural law or rooted in substantive due process
is a picayune dichotomy, as the two functionally coexist
well. The natural law component of Lochner was essential
for the jurisprudential basis of that ruling, centering on the
Fourteenth Amendment, since the first section of the Four-
teenth Amendment had been formed and interpreted be-
fore through essentially natural law reasoning.” Thus, the
Lochner court did not offer a material distinction between
the natural right of contract and the substantive right of
contract, even though the decisional theory formally leaned
on the Due Process Clause.?® Although Lochner came to
be a derided case by future Courts, this is true only in the
decision itself, rather than the decisional theory.

Since the natural law reasoning was so repugnant to
the aspirationalist disposition of later Courts, those Courts
attempted to achieve the same ends through at least nom-
inally different means. In Griswold v. Connecticut (1965),
the majority opinion expressed belief in a right to privacy

through nearly any constitutional vehicle excepting the Due

24 Legarre, supra note 4, at 884.
25 Radu, supra note 9, at 281.
26 “Under that provision, no State can deprive any person of life,

liberty or property without due process of law. The right to purchase or
to sell labor is part of the liberty protected by this amendment unless
there are circumstances which exclude the right.” Lochner v. New York,
supra note 23, at 53.
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Process Clause.”” This utter avoidance was to expressly
confirm that the Court was not relying on Lochner’s rea-
soning, instead seeing penumbral emanations from nearly
every other right afforded in the Bill of Rights. Justice
Goldberg, in a concurrence joined by Chief Justice Warren
and Justice Brennan, argued, “that the right of privacy in
the marital relation is fundamental and basic -- a personal
right ‘retained by the people’ within the meaning of the
Ninth Amendment....which is protected by the Fourteenth
Amendment from infringement by the States.””® But by
linking the Due Process Clause to his argument concerning
the Ninth Amendment, Goldberg ensured that the more
senior Justice Douglas would not join the concurrence. The
formal linkage with Lochner was too great a legal quagmire
for Douglas to embrace Due Process Clause justifications
for a right to privacy, yet this ruling is still regarded as an
act of substantive due process. Nonetheless, it would only
seem causally relevant to ignore the formal reasoning in
Lochner for Douglas unless it was understood that this for-
mal reasoning through the Due Process Clause was in fact
understood as natural law reasoning. Justice Black, in his

Griswold dissent, said as much:

Writing in dissent, Justice Hugo Black accused the
majority of indulging in “the natural law due pro-

27 Robert P. George, Natural Law, the Constitution, and the The-
ory and Practice of Judicial Review, 69 FORDHAM L. REv. 2269, 2271
(2001).

28 Griswold v. Connecticut, 381 U.S. 479, 499 (1965) (per Gold-

berg, J., concurring).
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cess philosophy” of judging. Although critics would
later heap ridicule on the majority’s metaphysics

of “penumbras formed by emanations,” Black was
content on this score to merely record his view that
we “get nowhere in this case by talk about a con-
stitutional ‘right of privacy’ as an emanation from
one or more constitutional provisions.” His focus,
rather, was on unmasking what he judged to be an
implicit revival by the majority of the long discred-
ited “natural law” doctrine.”

The material reasoning of Griswold offered the
same hermeneutical issues as Lochner and Dred Scott,
and Justice Black merely knew natural law jurisprudence
when he saw it. The concurring opinions only reinforce this
notion of natural law reasoning: Justice Goldberg cited the
Ninth Amendment — definitionally requiring some degree
of natural law reasoning from a historical perspective — as
protected from the states, and Justice Harlan concurring
in judgement argued that the ordered concept of liberty
found implicit in the Due Process Clause of the Fourteenth
Amendment was sufficient reasoning enough for the case.*
Although Justice Harlan may not himself have understood
the Fourteenth Amendment in terms of natural law reason-
ing, both Justice Black and Justice Douglas understood it
so — and so did the Lochner Court. In effect, substantive

due process and natural law reasoning are functional sub-

29 George, supra note 27, at 2270.

30 Radu, supra note 9, at 252-253; ¢f. Griswold v. Connecticut,
supra note 27, at 486-502 (per Goldberg, J., concurring; Harlan, J., con-
curring in judgement).
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stitutes, where the nomenclature selected depends only on
the jurist’s favored interpretive philosophy. Substantive due
process becomes the favored mechanism for the so-called
liberal Justice, and natural law reasoning the temptation of

the conservative or originalist Justice.
Part 111

A

Lest this claim of originalists “discovering” rights
through natural law reasoning fails as a claim rooted in the
misapplied originalism of Lochner and Courts long past,
one need only look to the more recent debates between
originalists on the bench. In Troxel v. Granville (2000), this
debate was evidenced by Justice Thomas’s concurrence in
judgement and Justice Scalia’s dissent. The issue central
to the disagreement was the place of natural law reasoning
and positive law. In his brief concurrence, Justice Thom-
as emphasizes three essential holdings that allow him to
concur in judgment: he did not hold a fundamental right of
parents to direct their upbringing as guaranteed through a
substantive reading of the Due Process Clause; he instead
held that the fundamental right of parents is found through
the Lochner-era ruling Pierce v. Society of Sisters (1925),
though he does not express a decisional theory beyond
loose stare decisis; additionally, “[he] would apply strict
scrutiny to infringements of fundamental rights.”! His con-
31 Troxel v. Granville, 530 U.S. 57, 80 (2000) (per Thomas, J.,
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currence depended on the precedent of natural law reason-
ing of Pierce to secure the unenumerated rights of parents,
although the plurality couched the unenumerated right in
terms of substantive due process, once again demonstrating
that the two hermeneutics are only interpretive mirrors;
through natural law reasoning, Justice Thomas effectually
engaged in substantive due process, his Due Process Clause
rejection notwithstanding. This moral right of parents — a
correct materialization of natural law — bears the same
procedural problems as a right to privacy or freedom of
contract, however.

Recognizing the natural law basis of the Declaration
and the Ninth Amendment, Justice Scalia did not disagree
with the natural law conclusions of Justice Thomas, though
he dissented in the material employment of natural law by
the majority.

The Declaration of Independence, however, is not

a legal prescription conferring powers upon the

courts; and the Constitution’s refusal to “deny or

disparage” other rights is far removed from affirm-
ing anyone of them, and even further removed from
authorizing judges to identify what they might be,

and to enforce the judges’ list against laws duly
enacted by the people.®

This dissent raises the question, then, of the role the

Declaration of Independence in legal and jurisprudential

derations. If the Declaration does play a substanti

concurring in judgement).
32 1d. at 91 (per Scalia, J., dissenting).



72 GROVECITY COLLEGEJOURNALOF LAW&PUBLICPOLICY [VOLI14:2023]

role in the “proper” originalist’s hermeneutic, then natural
law does indeed have a material function in constitutional
interpretation and construction. Justice Scalia held that, be-
cause the Declaration is not a legal document and does not
empower or confer any authority to the Court, a jurist need
not consider the promises or the philosophy inherent to the
foundational document. Certainly, the logic behind Scalia’s
reasoning is at least somewhat coherent; other documents,
e.g., the Federalist Papers, used to guide interpretation of
the Constitution were written in the constitutional context
or during the ratification debates. The Declaration, howev-
er, was written at a different historical moment, when our
constitution was the Articles of Confederation, and the Dec-
laration does not itself offer any commentary on the proper
form of government or the courts specifically. As Kirk ar-
gues, “the Declaration and the Constitution were drawn up
under different circumstances for quite different purposes:
the first in the enthusiasm of revolution, the second in the
restoration of order, and the men of 1787 were not the men
of 1776.7%* In brief, the apparent historical and jurispruden-
tial difference of the two Founding documents should be
sufficient grounds for the jurist to only consider the text of
the Constitution or other tributary works. Justice Thomas
disagrees. Thomas “sees an intimate connection between

the principles of the Declaration, which are the principles

33 Russell Kirk, Natural Law and the Constitution of the United
States, 69 NOTRE DaME L. Rev. 1035, 1040 (1993).
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of individual liberty, and the text of the Constitution.”*
Thomas thus, contra Scalia and other originalist-textualists,
sees the text of the Constitution as only having sense when
understood around the Declaration; the American painting
(the Declaration) is defined, experienced, and preserved by
its frame (the Constitution).

Echoing the acrimonious Jaffa-Mansfield debate on
the “soul” of the country, Thomas and Scalia’s more civil
debate serves as a microcosm for a larger jurisprudential
question as to how the Founding should be understood and
how the Constitution and Declaration should interplay. The
position of Jaffa and therefore Thomas is largely the politi-
cal-historical default. For Thomas, the Declaration’s claims
of equality are an indispensable necessity to give reason to
follow the Constitution. Abraham Lincoln, as “one of the

»35 centered the

framers of the post-Civil War Constitution,
question on slavery during the Civil War. The Constitution
and its institution of free elections — that which secession
jeopardized — only matter because of the principles of lib-
erty and equality inherent in the Declaration, otherwise the
price of bloodshed for preserving the Constitution and the
Union would have been too high.*® Without the demand for

equality in the Declaration, the Constitution has no politi-

34 Thomas G. West, Jaffa versus Mansfield: Does America Have
a Constitutional or a “Declaration of Independence” Soul?, 31 PER-
SPECTIVES ON POLITICAL SCIENCE 235, 243 (2002).

35 Lewis E. Lehrman, On Jaffa, Lincoln, Marshall, and Original
Intent, 10 U. PUGET SounD L. REv. 343, 343-349 (1987).

36 West, supra note 34, at 241.
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cal locomotion from one generation to the next. The mere
persistence of established law does not offer an evaluation
thereof. As a document, the Constitution does not much
give a moral reason to admire itself — plenty of governing
documents or principles order the state well and limit the
powers of the government, or nominally afford the citizenry
plenary protections from abuse by the state. In the context
of the Civil War, “[b]oth sides appealed to the Constitution
with perfect sincerity.”?” Without the moral inclinations

of the Declaration, the Constitution can be read tabula

rasa as a pro-slavery document, as the Antebellum South
demonstrated; however, such is an inaccurate and inappo-
site reading of the Constitution. Lincoln and the North were
in the right on both the Constitution and the War because
they correctly understood the Constitution, but the correct
reading for Lincoln was only achieved through a grounding
in the Declaration and her principles, external to the Con-
stitution itself. To the question of slavery, Mansfield and his

disposition have no answer, philosophic or legal:

The problem of slavery, Jaffa argues, exposes more
clearly than anything else the weakness of Mans-
field’s position. The text of the original Constitution
contained significant protections for slavery. That
was the price the South demanded for its acquies-
cence in the Union. But if we read the Constitution
as Mansfield recommends, namely, as a document
whose authority is not derived from the idea of
equal individual natural rights, we cannot know, on

37 1d.
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the basis of the Constitution, that slavery is wrong.
We cannot know that anything is wrong. Quite the
contrary: we might as easily conclude that slavery
is right. For if Mansfield is right, a “constitutional
people” does not aspire to look beyond the revered
constitutional text. In this decisive instance, the
Constitution contains not an ambiguity open to later
distortion but a massive evil, a cancer that almost
destroyed the Constitution in the Civil War.*

Indeed, slavery is not just a one-off historical example;
rather, any legal-political issue that has divided the nation
may be substituted in its place. Thus, for Thomas, the only
way of properly reading the Constitution is not textualis-
tically, but through the moral promises of the Declaration.
The political-historical realities, however, stand in tension
with the jurisprudential.

This political analysis of the two documents has
obvious jurisprudential implications. If the Constitution
is effectively understood only through the Declaration of
Independence, then the constitutional hermeneutic which
appeals to the Declaration must ontologically be correct,
even if the reasoning and employment thereof has formal
problems, like Thomas’s reliance on natural law in 7roxel.
Yet this discontinuity between the constitutional ontology
and the constitutional form of jurisprudence raises the issue
of legitimacy to such an ontological position. After all, a
jurisprudence which properly understands constitutional
form can misunderstand the essence of the Constitution, but
38 1d. at 243.
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still retain formal verity; the jurisprudence which properly
understands constitutional ontology, however, can only
yield proper form, as the formal proceeds out of ontologi-
cal.* Therefore, if Justice Thomas’s constitutional ontology
were correct, so too would the formal exercise of his juris-
prudence. Yet the material applications of natural law are
formally incoherent with a proper constitutional ontology.
For Jaffa, and therefore Thomas, the Declaration is
at the head of America’s legal significance in part because
of what the document legally accomplished, i.e., indepen-
dence. Such is more than a mere philosophical document,
contra Kirk.*® Yet for Jaffa, and more pertinently for Thom-
as, the Declaration serves as a higher law than the Con-
stitution, “according to which the positive law... must be
interpreted in ambiguous cases, are codified in the natural
law doctrine of the Declaration of Independence.”! This
jurisprudential approach offers a technical apparatus which
conforms well to the Common Law tradition, building on
the Anglo-American legal customs naturally. Furthermore,
the theory of constitutional validity on which Jaffa and
others in this minority opinion rely upon — “that ‘there
exists in the nature of things a natural standard for judging

whether governments are legitimate or not.” That extrinsic

39 This theoretical reasoning understands a logical relationship
between how jurists understand the Constitution in se and how the
Constitution interacts with and is applied in the current legal setting,
notwithstanding any such argument for human fallibility or judicial
inconsistency.

40 Cf- Kirk, supra note 33, at 1040.

41 Lehrman, supra note 35, at 346.
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authority - the standard of the Constitution - one finds in

3542

the Declaration of Independence,”** — is not entirely in-

compatible with the mainstream originalism popularized
by Justice Scalia.* In some sense, as Lehrman and O’Neil
both note, the Declaration as an organic law of the United
States becomes necessarily incorporated into and reaffirmed
by any law proceeding.** Unlike the Constitution, which
claims its authority from the people and through ratifica-
tion, the Declaration is not exogenously empowered. The
Continental Congress was an ad hoc creation, designed to
act on behalf of the colonial legislatures, and did not meet
as a duly elected or representative body. The people cer-
tainly did not authorize the Continental Congress to emend

the organic law of the newborn country.

Locke would say that when government legally dis-
solves - as it did in the Glorious Revolution - then
the legislative power devolves upon the people (for
it can never be destroyed unless civil society itself
ceases). In what way, however, may the rhetori-
cal flourishes of Jefferson be seen as an act of the
people corporately? Independence was undoubtedly
an act of the people, but the high-blown rhetoric in
42 1d
43 Scalia and those originalists currently on the Court with
Thomas might, instead of grounding the authority of the Constitution
in the Declaration, formulate constitutional legitimacy more broadly as
based on the Founding and the people. Nonetheless, that both sides of
this debate would agree for an objective extrinsic legitimacy is a signif-
icant bulwark against both legal positivism and legal pragmatism.
44 Lehrman, supra note 35, at 345; Patrick M. O’Neil, The Dec-

laration as Ur-Constitution: The Bizarre Jurisprudential Philosophy of
Professor Harry V. Jaffa, 28 AKRON L. Rev. 237, 241 (1995).
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the document of its proclamation - the Declaration
of Independence - cannot, seemingly, claim that
status.*

Nevertheless, the approach which affirms the Dec-
laration as licit insists that this document is inherent to the
character of all subsequent American law. Why the Decla-
ration is chief as organic law in the United States becomes
a matter of its historicity: because the ad hoc Congress
effectually dissolved their own body in the writing of the
Constitution, there is no legal means of adding to or amend-
ing the Declaration. “The seeming unamendability of the
Declaration comes from... that the Continental Congress...
went out of existence with the adoption of the Articles...
and was placed further at a distance historically by the
adoption of the U.S. Constitution as our Organic Law.”*
Yet the premise, that because the specific body which
composed the Declaration is defunct, the document is im-
mortalized in law and history, does not follow by Common
Law principles. That the Continental Congress dissolved
does not make whatever valid law they left behind imper-
meable to alteration or supersedure. It is easy to understand
the contrapositive. No law that the Continental Congress
passed which was invalidated, viz., the Articles of Confed-
eration, was invalidated by the presiding body. Rather, the
invalidation of the Articles came about externally by the

ratification of the Constitution. Hence, it is illogical to hold,

45 O’Neil, supra note 44, at 242.
46 Id. at 242.
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that because the body which composed the Declaration is
no more, the law itself cannot be altered.

The Union remains perpetual, and consequently,
any legitimate legislature of that Union — be it the Con-
tinental or constitutional Congress — can change the law
from what a previous legislature wrote. If the same idea
of unamendability were applied to a different law from
the Continental Congress still in force, e.g., the Treaty of
Paris (1783), would the post-1787 American government
be utterly powerless to look back and pass a law of super-
session? Furthermore, the Repeatability Canon pacifies the
claims that the Declaration is legally immutable and there-
fore integrated into everything as organic law. “The legisla-
ture cannot derogate from its own authority or the authority
of its successors...As Cicero wrote to Atticus: ‘When you
repeal the law itself,...you at the same time repeal the pro-
hibitory clause which guards against such repeal.”””*” Even
the Constitution and her amendments are not immune to
this legal canon, as the Eighteenth and Twenty-first Amend-
ments demonstrate; such is only limited procedurally by
the process enumerated within the Constitution. Even this
procedural limit is not a theoretical absolute. The Articles
of Confederation had their own amendment process, which
the Framers expressly rejected in writing the Constitution.
Should the U.S. Constitution ever be dissolved, it seems

unlikely that it will be done so abiding by the enumerated

47 ANTONIN SCALIA & BRYAN A. GARNER, READING LAw: THE
INTERPRETATION OF LEGAL TEXTS 278 (2012).
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amendment process.

Returning to the slavery question, then, it is diffi-
cult to see for Jaffa how the Constitution’s Slave Clauses
(the Slave Trade Clause, the Fugitive Slave Clause, and
the Three-Fifths Clause) did not then supersede the Decla-
ration’s principles of equality, only to be later superseded
themselves by the Civil War Amendments.*® The texts of
the Slave Clauses are clearly at odds with the Foundational
ideas of equality and natural law which Jaffa and Justice
Thomas see as essential for their constitutional hermeneu-
tic. The historicity of the Declaration as an essential organic
law does not, then, give the document merit for a means of

constitutional interpretation:

If the Declaration of Independence could be passed
by a simple act of the Continental Congress, why
could an act of the U.S. Congress - a more regular
and representative a legislative body than its pre-
decessors - not repeal the Declaration (if that were
what the act purported to do)? By the same token,
an enactment of Congress which violated some part
of the Declaration would seem by that very contra-
diction to invalidate that portion of the Declaration
which its content contradicted.”’

For whatever political-historical weight Jaffa may bear in

48 An argument for the re-incorporation of the Declaration
into the Constitution through the Civil War Amendments may offer
an argument worth considering, the complexities of the Fourteenth
Amendment notwithstanding, though neither Jaffa nor Thomas make
this claim.

49 O’Neil, supra note 44, at 244,
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this debate, his position remains jurisprudentially inappo-

site.

B

Without commenting on the political-historical
veracity of his point, Mansfield thus offers the more correct
jurisprudence of the Constitution. The morality inherent
in the Constitution is a textual and formal morality, not a
material force of application. When critics of this textualist
inclination point to the language of the Preamble as a moral
expectation in the Constitution, they fail to understand the
essential nature of the Preamble. The Preamble’s force does
not guarantee the Constitution but is realized through the
Constitution. The Preamble to the document thus serves
as a sort of political desideratum, not a moral foundation.
Or, to frame it another way, the eschatology of the Con-
stitution — the to-be realized expectation of the people
and society — is co-temporaneous to the protology of the
Constitution. Therefore, even though the Preamble textu-
ally comes first with moral language that might otherwise
indicate the material employment of natural law reasoning
or some acknowledgement of the Declaration’s principles,
that which is contained in the Preamble is absent of any
legal or binding force. The Articles of the Constitution and
the amendments to the Constitution are lacking anything
beyond formal natural law reasoning. The Preamble does

not beget the latter, but the latter induces the former. The
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morals inherent to the Preamble were not some theoretical,
primordial ooze out of which the Constitution grew, but
they serve as an unrealized teleology in which the goal of
American governance is expressed.

Furthermore, even if one were to argue that the
Preamble to the Constitution should have the legal force
of law, jurisprudence evinces that this is not so. “Laws
often have prefatory statements prefixed to them, but no
necessary logical relationship exists between the facts and
values asserted in any preamble and the contents of the
law it introduces [emphasis original],”*° nor could an act
of Congress become licit merely by anointing the act with
the language of the Preamble. This latter point reveals the
same thing about the Constitution: just because there is
the Preamble does not make the Constitution the means of
establishing justice or ensuring domestic tranquility. Rath-
er, the form of the Constitution — the government it pre-
scribes — becomes the means of achieving that end. Unlike
the Declaration, there is such a process established in the
Constitution. Where the moral and legal purposes of the
Declaration are immediate and realized, the Constitution is
expected and unrealized.

This framing may seem backwards — the Consti-
tution was immediately instituted upon ratification and
the Declaration’s demand for equality is for some still an
on-going battle. Yet this is not the political-historical issue

that embroiled Jaffa and Mansfield. Rather, the legal and
50 Id. at 239.




ORIGINALISM & INTERPRETIVE SIN 33

jurisprudential framing of this debate reorients the discus-
sion away from historical chronology and to legal rele-
vance. The Declaration’s philosophical and sociological
demand for equality may or may not be continuous, but its
legal function is realized in toto. If the Declaration rests in
natural law, then it is inherently transcendent and material-
ized in effect with immediacy; so, too, was independence
immediate, not depending on the Treaty of Paris (1783).
Yet the Constitution, with aspects formally rooted in natu-
ral law, is secular and ephemeral. As such a construction,
it must be reapplied every day, constantly interpreted, and
staunchly defended until its purpose and end are realized. It
is even possible to imagine that the Constitution’s purpose
and end are altered through the amendment process.
Mansfield is correct from a jurisprudential per-
spective when he agrees with Publius that the Constitution
puts its own form before its end because its form is part of
its end.”' Yet West and others see a contradiction in Man-
sfield, who also maintains that “the Founders thought that
the form of the Constitution was never more than a means

to securing justice.”*?

The Preamble is still compositional-
ly part of the Constitution, however, and so the form and
end of the Constitution become somewhat unified in the
Preamble, the first stated goal of which is to secure jus-
tice. All other enumerated goals are derivative thereof. Of

course, the Constitution is not the source of the mores and

51 West, supra note 34, at 243.
52 1d.
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philosophies in America, so there need not be any force of
application like is necessitated by the Declaration. Thus,
for this hermeneutical concern, it does not matter if Jaffa
or Mansfield is correct about the “soul” of America. Such
is beyond the scope of this paper, and it remains unclear if
a resolution to that debate will have any political signifi-
cance in this historical moment. Yet what is clear is that the
Declaration of Independence by itself, without any support
from post-constitutional work or analysis, remains otiose
as a constitutional interpretation. As Lehrman notes about
John Marshall’s own originalism, “legal reasoning and
opinion show that the original intent of the Framers and of
the Constitution can generally be discovered intrinsically,
that is, by analysis of the full text of the document itself
[emphasis original].”>

Distilling the issue, Scalia is right about this if noth-
ing else: the Declaration does not empower the judiciary,
and therefore the judiciary cannot interpretively employ it
under the name “Constitution.” In binding judicial power
to the Constitution, so too is the jurist’s scope limited to the
Constitution and any law begotten out of that constitutional
system, viz., legislation. The Declaration, however relevant
it may be for American political thought or governance,
is a priori to the Constitution’s order. Thomas’s position
is fundamentally wrong not because he misapplies natural
law through the lens of the Declaration, but because he

applies it at all. This does not mean that the Constitution

53 Lehrman, supra note 35, at 347.
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and the Declaration are somehow at odds with each other,
or that the documents do not politically comport. Kirk is
right to recognize the different contexts and purposes to the
documents but overstates the change in character between
the Framers of 1776 and 1787. After all, the Declaration
and the Constitution both are Founding documents. For

the elected official — the legislator or executive — the politi-
cal-historical incorporation of the Declaration suggested by
Jaffa is the normative expectation, given Lincoln’s exam-
ple. Nonetheless, this jurisprudential approach to constitu-
tional hermeneutics is wrong. The Constitution can be well
interpreted and constructed without the Declaration, as case
law past and present demonstrate. The incorporation of the
Declaration into constitutional interpretation by the jurist
allows only for the procedural injustice of substantive due

process gqua natural law.

Part IV

In practical result, the affirmation of rights by a
judge-willed entitlement would inevitably require a judi-
cially controlled and defined structure, thereby undermin-
ing the natural law reasoning. Nevertheless, natural law is a
reality within the Constitution and the Founding that cannot
be ignored by the originalist. After all, to be an originalist,
one must consider the original meaning and intent behind

the Constitution; by the philosophical ecosystem that
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reared the Constitution, natural law was both architectur-
ally utilized in the construction of the Constitution — e.g.,
the Preamble — and provided the milieu under which the
Constitution was written. Yet natural law is not archetypal
within the Constitution, but ectypal and provisional. The
originalist’s engagement with natural law must therefore be
a purely historical inquiry, limited to formal and dialectical
reasoning. The jurist must look at a provision in the Consti-
tution only through the historic enforcement of that pro-
vision; as particular natural law reasonings are inherent in
certain readings, this demands the formal implementation
of natural law in a historical, not material, sense. To employ
natural law reasoning, with or without the Declaration, is to
commit interpretive sin for the originalist.

Yet this is not an implementation particular to the
jurist or case but is merely the historiographic realization
of the Constitution in full. The proper originalist does not
employ natural law reasoning, he recognizes it where it is
the textual impetus. Although this does allow for the Su-
preme Court to become merely a historiography club whose
disagreements can wreak legal and political havoc, legal
interpretation is definitionally an individual undertaking on
the Supreme Court. The incorporation of natural law as a
constitutional hermeneutic by originalists provides a coy
rejection of substantive due process, only to be followed
by the judicially seductive wink of approval when rights of

merit are under consideration. Natural law calls for positive
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law, provides the foundational authority for positive law,
and ultimately is the loadstar by which to evaluate positive
law. Sedition against positive law for the sake of natural
law cannot come from official exercises of duty and office,
e.g., the jurist, but rather only from a personal capacity
through one’s citizenship. Jurists therefore cannot strike
down whatever the legislature has passed on grounds of
natural law comportion, any argument for fidelity to the
Constitution or procedural apposition notwithstanding. But
the constitutional instrument of implementation is not the
courts, but the legislature, if natural law is to be implement-
ed at all. As John Marshall famously wrote, “it is a Con-
stitution we are expounding.”* For the Constitution to be
expounded, it would become an odious burden if the Dec-
laration needed to be carted out each time to act as a sort of
cereal box decoder ring. When the originalist employs natu-
ral law reasoning, he wanders through the looking glass to
arrive in a topsy-turvy world yclept substantive due process

where he does not belong.

54 McCulloch v. Maryland, 17 U.S. 316, 407 (1819) (per Mar-
shall, CJ.).
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THE OPIOIDS OF THE MASSES
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Abstract

The United States government has engaged in a “war on
drugs” for decades, but it has largely failed to achieve

its stated goal of eliminating drug abuse. Instead, it has
caused a variety of unintended consequences, such as the
increasing potency of illicit drugs. We examine how legal
prohibitions on opioid production and distribution increase
the potency of illicit opiates through the mechanisms of
the Iron Law of Prohibition and the Alchian-Allen effect.
As restrictions on opioid production and distribution are
enforced more strictly, we predict that the potency of illicit
opiates will rise. Relevant drug law enforcement and opioid
usage data provide empirical support for our explanation
of rising opioid potency. We then propose public policy
solutions to the problem of the potency effect.
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l. Introduction

In 1914, Congress passed the Harrison Narcotics Tax Act,
the first major piece of anti-drug legislation to be enacted
on a federal level.! The passing of the Harrison Act is wide-
ly considered to be the beginning of the U.S. war on drugs.?
Ever since the Harrison Act was passed, drug control has
only gotten stricter. Starting in 1937, with the passing of the
Marijuana Tax Act, marijuana has been effectively prohibit-
ed in the United States.’ In 1970, through the enactment of
the Controlled Substances Act (CSA), federal law required
that “all drugs [be placed] into one of five schedules based
on the Drug Enforcement Administration’s (DEA) assess-
ment of each drug’s medical value relative to its potential
for abuse.” Today, drug control measures still follow the
1970 Controlled Substances Act as well as subsequently
passed laws. Restrictions on opioids have further increased
since the passing of the CSA, ranging from shutting down

overdose treatment clinics to restricting when medical pro-

1 Audrey Redford & Benjamin Powell, Dynamics of Interven-

tion in the War on Drugs: The Buildup to the Harrison Act of 1914, 20
THE INDEPENDENT REV. 509, 509 (2016).

2 Id.
3 MaRK THORNTON, THE ECONOMICS OF PROHIBITION 65 (2014).
4 Jeffrey Miron et al., Overdosing on Regulation: How Govern-

mentCaused the Opioid Epidemic, CATO INSTITUTE: POLICY ANALYSIS
(February 14, 2019), https://www.cato.org/sites/cato.org/files/pubs/pdf/
pa_864.pdf [https://perma.cc/HW8F-JHAT].
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fessionals can prescribe opioids.’

Despite the severe restrictions placed on the selling,
possessing, prescribing, and consuming of opioids, over-
dose and death rates have steadily increased.® Addition-
ally, the number of overdoses and deaths related to high-
er-strength opioids such as fentanyl has been increasing.’
What is causing this increase in the use of higher-potency
opioids? We propose that the increase in the potency of
illicit opioids is caused by prohibition and restrictions on

opioid production.

Scholars of the economics of drug prohibition have
provided the background for our research. Jeffery Miron
and Jeffery Zwiebel, in “The Economic Case Against Drug
Prohibition,” explain the effects of prohibition using sup-
ply and demand analysis. Mark Thornton has thoroughly
explained the unintended consequences of prohibition,
including the impact of the Iron Law of Prohibition, in
works such as The Economics of Prohibition. Our goal is to
contribute to the literature on prohibition by using this pre-

viously developed theory to explain the rise in the potency

of opioids.
5 Miron et al., supra note 4, at 9.
6 Nar’L CTR. FOR DRUG ABUSE STATISTICS, Opioid Epidemic:

Addiction Statistics (2022), https://drugabusestatistics.org/opioid-epi-
demic/ [https://perma.cc/CC2W-4Y23].

7 Nar’L CTR. FOR DRUG ABUSE StaTISTICS, Fentanyl Abuse Sta-
tistics (2022), https://drugabusestatistics.org/fentanyl-abuse-statistics/
[https://perma.cc/SPC2-BBQN].
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We aim to explain in this paper how prohibition
increases the potency of illicit opioids. We begin by ap-
plying the theory of the Iron Law of Prohibition and the
Alchian-Allen effect to explain the predicted outcomes of
drug prohibition on potency. In the next section, we devel-
op an empirical analysis of the relationship between drug
enforcement and the use of higher-potency opioids, apply-
ing our theory to explain the correlation. We conclude by
proposing various public policy measures to decrease the

potency of illicit opioids.

Il. Theory

The Controlled Substances Act of 1970 is the
primary statute governing U.S. drug policy. The
Act places certain drugs into five “schedules” with
differing levels of restrictions. Unless otherwise
authorized, the Act prohibits the manufacture, dis-
tribution, and possession of controlled substances.®
Heroin and illicit opiates are placed in Schedule
I, making them among the most highly restrict-
ed drugs, while prescription opiates are placed in
Schedule I1.° Criminal penalties include fines and
prison sentences. '’

Drug prohibition affects both the supply

8 Joanna R. Lampe, The Controlled Substances Act (CSA): A
Legal Overview for the 117th Congress, CONGRESSIONAL RESEARCH
SERVICE 17-18 (February 5, 2021), https://crsreports.congress.gov/prod-
uct/pdf/R/R459 48 [https://perma.cc/4XDA-LEQG].

9 Lampe, supra note 8, at 6.

10 Lampe, supra note 8, at 19.
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and demand sides of the market. On the supply
side, drug prohibition causes supply to decrease by
increasing the costs of producing and distributing
drugs. These costs include potential fines and prison
sentences that would result from being caught, as
well as the costs incurred due to avoiding detec-
tion.!" According to Jeffrey A. Miron and Jeffrey
Zwiebel, an additional cost comes from the inability
to rely on the legal system to enforce contracts and
resolve disputes.'?

Demand similarly shifts to the left under
drug prohibition. The risk of being caught and
charged with possession, stronger uncertainty about
product safety and quality, and the dangers involved
in illegal markets all factor into the decrease in
demand."® An additional factor may be a certain
amount of “respect for the law” by would-be con-
sumers, but this may be at least partially offset by
the potential glamorization effects of prohibition.'

While both supply and demand for illic-
it drugs are likely to decrease under prohibition,
supply is likely to decrease further relative to the

decrease in demand; compared to consumers, pro-

11 Jeffrey A. Miron & Jeffrey Zwiebel, The Economic Case
Against Drug Prohibition, 9 JOURNAL OF ECONOMIC PERSPECTIVES 175,
176 (1995).

12 Id.

13 Id.

14 Miron and Zwiebel, supra note 11, at 176-177.
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ducers and distributors face harsher legal penalties
and higher transaction costs, such as a higher risk of
violence."” As Miron and Zwiebel say, “Unless de-
mand is far more elastic than supply, therefore, pric-
es will increase under prohibition.”'® The decrease
in supply relative to demand that occurs as a result
of drug prohibition raises the market price of illegal
drugs, keeping profits high and potentially inviting
new entry. Drug prohibition fails to eliminate the
incentive for drug production and likely decreases
the equilibrium quantity only to a relatively small
extent.!’

Another problem facing drug prohibition
is the “Iron Law of Prohibition,” a term coined
by Richard Cowan, sometimes called the potency
effect. According to Cowan, “The iron law of drug
prohibition is that the more intense the law enforce-
ment, the more potent the drugs will become.”!®
Prohibition tends to increase the potency of illicit
drugs by distorting supply. Due to the cost of avoid-
ing detection, it becomes relatively more profitable
to transport less bulky but more potent drugs; Cow-

an claims that “Heroin replaced opium for similar

15
16
17
18

Miron and Zwiebel, supra note 11, at 176.

Miron and Zwiebel, supra note 11, at 177.

Id.

Richard C. Cowan, How the Narcs Created Crack, 38 NATION-

AL REVIEW 26, 26-31 (1986).
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reasons.”!? Because drug trafficking penalties are
based on the weight of shipments, Mark Thornton
argues that an effective “tax” is placed on weight.
Suppliers will thus raise the value of the shipment
to bear the cost of the tax.?’ One way that suppliers
can raise the value of shipments is to increase the
potency of the drugs, so potency is likely to increase

under this form of prohibition.?!

The Iron Law of Prohibition also works through the
mechanism of the Alchian-Allen effect, sometimes called
the Third Law of Demand, which states that “adding a com-
mon charge to the price of two substitute goods increases
the relative consumption of the higher quality good, real
income held constant.”? Thornton explains how the Al-
chian-Allen effect functioned on the supply side in the case

of alcohol prohibition:

“...the underground economy swiftly moved from
the production of beer to the production of the more
potent form of alcohol, spirits. Prohibition made it
more difficult to supply weaker, bulkier products,
such as beer, than stronger, compact products, such
as whiskey, because the largest cost of selling an
illegal product is avoiding detection.””

19 Cowan, supra note 18, at 27.

20 Thornton, supra note 3, at 96.

21 Id.

22 Tyler Cowen & Alexander Tabarrok, Good Grapes and Bad

Lobsters: Applying the Alchian and Allen Theorem, 33 EcoNomic
INQuUIRY 253, 253 (1995).
23 Mark Thornton, Alcohol Prohibition Was a Failure, CATO
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Drug prohibition adds the fixed costs of avoiding detection
to the costs of drug production, so producers may switch
to producing more high-potency drugs, the “higher quality
good.”

Another factor that may contribute to increased po-
tency is restrictions on the prescription of opioids. Opioids
are only legally available in the U.S. through prescriptions,
and doctors face legal restrictions on how much they can
prescribe. When individuals’ demand for opioids exceeds
the amount which doctors can legally supply, they may
switch to the black market instead, shifting the demand for
illegal opioids, which are more likely to be of high potency,
to the right.**

An economic analysis of drug prohibition shows
that rather than eliminating the market for illegal drugs,
prohibition instead tends to increase the potency of illegal
drugs. The Iron Law of Prohibition and the Alchian-Allen
effect make higher-potency drugs relatively more profitable
to produce, and restrictions on legal opioid consumption
drive consumers into black markets where high-potency

dﬂlgS arc more commeon.

INSTITUTE: PoLICY ANALYSIS (July 17, 1991), https://www.cato.org/pol-
icy-analysis/alcohol-prohibition-was-failure [https://perma.cc/L8Y2-
TPWT].

24 Miron et al., supra note 4, at 3.
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Il Empirical Analysis

According to the theory laid out in the previous section, we
should expect to see increasing amounts of higher-poten-
cy opioids being traded relative to lower-potency opioids
because of prohibition and restrictions, and thus increased
usage of higher-potency opioids relative to lower-poten-

cy opioids. Ceteris paribus, increased usage of deadlier
higher-potency opioids should result in increased overdose
deaths from opioids, particularly more potent synthetic
opioids. As restrictions tighten and prohibition enforcement
becomes more robust, we would expect the potency effect
to worsen. Variations in opioid overdose deaths, especially
from synthetic opioids, may be expected to reflect varia-

tions in restriction.

A case study of these expected effects can be con-
ducted by examining the results of the changes in U.S.
opioid policy and enforcement that took place around 2010.
According to Jeffrey Miron, Greg Sollenberger, and Laura
Nicolae, “Federal and state policies have also increasingly
regulated prescription opioids, contributing to a decline in
opioid prescribing starting in 2011.”* According to the Na-
tional Center for Drug Abuse Statistics, while opioid pre-
scriptions fell by 39.29% from 2011-2019, opioid overdose
deaths rose by 43.49% during the same period.*® This sug-

gests that consumption shifted from safer, legal opioids to

25 Miron et al., supra note 4, at 9.
26 Nar’L CTR. FOR DRUG ABUSE STATISTICS, supra note 6.
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more dangerous black-market opioids as consumers shifted
to their available substitutes due to the reduced supply of

prescription drugs induced by government restrictions.

Because of the Iron Law of Prohibition, we would
expect increases in the enforcement of prohibition to be
positively correlated with higher-potency opioid usage,
which may be reflected in the rates of overdose deaths,
especially from higher-potency synthetic opioids. A higher
number of seizures indicates a higher degree of enforce-
ment, so law enforcement seizures of synthetic opioid hero-
in and arrests for heroin trafficking can be used as a metric
to measure the strength of enforcement. The annual amount
of heroin seized by kilogram grew roughly 321% from
2008 to 2017, and according to a 2019 report by the Con-
gressional Research Service, the increase could be driven
by “enhanced U.S. law enforcement efforts to interdict and
seize the contraband.””” Annual heroin arrests by the Drug
Enforcement Agency, meanwhile, grew roughly 145% from
2007 to 2017.% These data suggest that prohibition enforce-
ment grew significantly over the period from 2007 to 2017.
According to the National Center for Drug Abuse Statistics
(NCDAS), heroin overdose death rates are increasing at
an average annual rate of 55.7%, and the rate of overdose

deaths involving synthetic opioids increased at an annual

27 CoNG. RscH. SErv,, Heroin Trafficking in the United States
(February 14, 2019), https://sgp.fas.org/crs/misc/R44 599.pdf [https://
perma.cc/WAR6-47QN].

28 Cong. Rsch. Serv., supra note 27, at 5.
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rate of 580% from 2012 through 2017, which would fol-
low if producers substituted into producing higher-potency

heroin and other synthetic opioids. *°

Fentanyl is a synthetic opioid thirty times more
potent than heroin.*® As a result of stricter enforcement, we
would also expect increased use of fentanyl relative to less
potent opioids as a more potent substitute in production
compared to heroin and other opioids. The NCDAS reports
that “fentanyl OD rates are rising 2.5 times faster than her-
oin ODs,” and “fentanyl ODs outpace prescription opioid
ODs [by] 550.94%.”*" Additionally, the rates of fentanyl
overdoses increased by 1,105% from 2012 to 2018.% These
data reflect increased fentanyl use relative to other opioids,
as our theory would predict, as a result of tougher restric-

tions and enforcement of prohibition.

Our theory predicts that as prohibition is expanded
and more robustly enforced, the potency of illicit drugs
produced and consumed will tend to increase. Empirical
analysis of the available data reinforces the validity of our
theory.

IV. Implications for Public Policy

29 Nar’L CTR. FOR DRUG ABUSE STATISTICS, Drug Overdose
Death Rates (2022) https://drugabusestatistics.org/drug-overdose-
deaths/ [https://perma.cc/ZKY5-HST3].

30 Miron et al., supra note 4, at 4.

31 Nar’L CTR. FOR DRUG ABUSE STATISTICS, supra note 7.
32 Nar’L CTR. FOR DRUG ABUSE STATISTICS, supra note 7.
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The anti-opioid crusades have had devastating effects on
human life. Although policy has become increasingly strict
on opium products, overdoses and deaths have continued to
rise.®® In short, to decrease the potency of opioids and the
negative effects of the prevalence of high-potency opioids,
current federal and state drug policy must be reversed.
Policymakers have numerous options available to cause
a decrease in the potency of illicit opioids, ranging from
moving opioids to lower CSA schedules to allowing doc-
tors to prescribe the quantity of opioids they see fit to full-

on legalization.

A small step that would reduce the potency of
opioids would be to change the CSA schedule that opioids
fall under. Heroin is currently classified as a Schedule 1
narcotic while hydrocodone and opium are classified as
Schedule II narcotics.* If any of these drugs or other opi-
oids were placed into a lower CSA schedule, the supply of
legal opioids would increase because more sellers would be
allowed to enter the market and consumers would have eas-
ier access to safer, low-potency opioids. Currently, if one
does not have a prescription for Schedule II narcotics, they
will be unable to attain them legally. Schedule I narcotics,

furthermore, are wholly illegal, so legal access to these

33 Miron et al, supra note 4, at 8.

34 UNITED STATES DRUG ENFORCEMENT ADMINISTRATION,
Controlled Substances — Alphabetical Order (April 10, 2023), www.
deadiversion.usdoj.gov/schedules/orangebook/c_cs_alpha.pdf [https://
perma.cc/DNF4-B2EH].
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drugs is impossible. If a consumer desires opioids enough,
regardless of the drug’s schedule placement, he will enter
the underground market (the so-called “black market’) to
obtain them. In the underground market, not only will there
be no access to legal remedies for dangerous products, but
also, due to the Iron Law of Prohibition, many opioids will
be laced with higher-potency opioids like fentanyl, thus

leading to more overdoses and potential deaths.

A further policy step to reduce the potency of opi-
oids would be to allow doctors to prescribe the quantity and
strength of opioids they see fit for their patients. As afore-
mentioned, federal and state governments have tightened
regulation of opioid prescriptions, contributing to declines
in prescriptions since 2011. According to Miron, Sollen-
berger, and Nicolae, “This may have exacerbated heroin
mortality and the undertreatment of pain.”**> Opioids have
legitimate medical purposes, mostly dealing with reducing
chronic pain in patients. If patients are lacking in pain relief
because doctors are not legally allowed to prescribe the
quantity and strength of opioids that they believe is neces-
sary to alleviate their patients’ pain, patients may search for
substitutes to satisfy their unfulfilled demand. In this case,
consumers may find pain relief in higher-potency opioids,
like heroin, rather than the legal lower-potency opioids, all
because regulations have prevented legal prescription of

low-potency opioids.

35 Miron et al., supra note 4, at 9.
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Full legalization of the sale and consumption of

opioids would lead to the dissolution of the underground
market and a drastic decrease in consumers demanding
higher-potency opioids. Consumer demand for opioids
would be satisfied by going to their local pharmacy rath-
er than going to an underground dealer. If the market for
opioids were made fully legal, consumers would be able to
go to the first best market where suppliers are not artificial-
ly induced to supply higher-potency opioids. With prohi-
bition no longer being in effect, suppliers and transporters
of opioids can supply opioids without fear of arrest and
prosecution. This would lead to a decrease in the potency
of opioids because the marginal cost of transporting opioids
would be decreased, thereby allowing suppliers to move

low-potency opioids without the risk of being arrested.
V. Conclusion

Ever since the beginning of the war on opioids in the
mid-twentieth century, policy has become increasingly
more restrictive. Despite the severe punishments for the
possession, sale, and distribution of opioids, deaths and
overdoses caused by high-potency opioids continue to rise.
The potency of opioids increases due to the Alchian-Allen
effect and the Iron Law of Prohibition, which raise the rela-
tive profitability of producing higher-potency opioids. The
available data supports this theory as to why opioid potency

increases. Simple policies that could reduce the potency of
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opioids include lowering the CSA schedule that opioids fall
under, allowing doctors to prescribe opioids to patients in

need, and fully legalizing opioids.

The war on drugs is a fascinating subject with many
facets to be explored. This paper specifically focused on
the application of the Iron Law of Prohibition to the opioid
market. The available data on this topic, such as the data
used in this paper, is limited, so additional data gathering
and collection would be helpful for future research. Fur-
thermore, while this paper briefly discussed the history of
prohibition, specifically as it relates to opioids, research on
why the war on opioids continues from a public choice per-
spective would be a welcome addition to the literature on
prohibition. Lastly, comparative research on similar states
with loose regulations of opioid recovery treatment pro-
grams compared to states with strict regulations of opioid
recovery treatment programs would help to understand how

treatment programs affect death and overdose rates.
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1. Introduction

Milton Friedman is widely regarded by the conser-
vative movement as a figurehead of free-market economics
and his monetarist school of economic thought is consid-
ered by many a favorable alternative to Keynesianism. Un-
like Keynes, who thought capitalist countries suffered from
inherent instability, Friedman attributed business fluctua-
tions to monetary shocks and blamed the Federal Reserve
for failing to expand the money supply to stop the Great
Depression. Milton Friedman and Anna J. Schwartz pre-
sented their monetarist hypothesis of the Great Depression
in their seminal work, A Monetary History of the United
States, 1867-1960. While Friedman was a brilliant econom-
ic thinker, his theory of business cycles leaves much to be
desired. Upon examining Friedman and Schwartz’s hypoth-
esis and the accompanying literature many problems begin
to emerge. Specifically, monetarism’s lack of capital theory,
misplaced fear of deflation, and failure to recognize the
credit expansion of the 1920s led Friedman and Schwartz
to draw erroneous conclusions about the causes of the Great

Depression and recessions in general.
2. The Monetarist Hypothesis of the Great Depression

Friedman and the monetarists sought to establish

a hypothesis of the Great Depression that would make the



MONETARIST HYPOTHESIS OF THE GREAT DEPRESSION 55

government culpable for this economic catastrophe rather
than the private sector. Skeptical of activist fiscal policy,
monetarists believed that the economy was inherently sta-
ble apart from the influence of monetary shocks.' They thus
advanced the notion that the Great Depression was primari-
ly due to a massive monetary contraction. Friedman and his
acolytes evidently thought this obviated the private sector
of guilt for the Great Depression since the damage could
have been stopped by the Federal Reserve reinflating the
money supply.? As a general rule, monetarists thought that
the primary factor explaining changes in money income

was the money stock.?

Friedman and Schwartz apply this reasoning to the
Great Depression, suggesting it began because of a mon-
etary contraction. The contraction started out mild, with a
handful of bank failures, however, a “contagion of fear”
swept throughout the economy leading depositors to rush
to convert their deposits into currency.* In November of
1930, 256 banks failed with more than $180 million of
deposits. This was followed in December by another 352
bank failures with over $370 million of deposits. The first

1 BriaN SNOwWDON & HOWARD R. VANE, MODERN MACROECO-
NOMICS: ITS ORIGINS, DEVELOPMENT AND CURRENT STATE 193 (Edward
Elgar Publishing Inc. 2005).

2 1d. at79.
3 1d. at 173.
4 Id. at 170; MiLTON FRIEDMAN, AND ANNA JACOBSON

SCHWARTZ, A MONETARY HISTORY OF THE UNITED STATES,
1867-1960, 308 (Princeton University Press 1963).
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of these bank runs, and subsequent bank failures, started

in agricultural areas, but took a drastic turn for the worse
when the contagion spread to New York and the Bank of
the United States on December 11. The bank had over $200
million in deposits making it the largest commercial bank
to have failed in U.S. history. Additionally, the bank was
esteemed in part due to its official-sounding name, which
added further weight to its demise.’ In short, a multitude

of factors exacerbated depositors’ fears and deepened the

liquidity crisis.

Monetarists allege that this bank failure, and many
others that would follow, could have been prevented if the
Fed had merely expanded the money supply and provid-
ed the banks with the liquidity they desperately needed.®
Despite extensive deliberation and planning, however,
the Federal Reserve failed to act to save the Bank of the
United States. This was in large part due to the Clearing
House banks withdrawing their support from the measures
advocated for by the Federal Reserve Bank of New York to
save the Bank of the United States.” The Federal Reserve’s
intended solution called for merging the Bank of the United
States with several other banks and the provision of a guar-
antee fund to be supported by other banks. This would have
assured the depositors of the Bank of the United States of

the safety of their assets. Furthermore, Friedman and other

5 FRIEDMAN, supra note 4, at 309-311.
6 Id. at 301.
7 Id. at 311.
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monetarists argue that the Federal Reserve continued to
have a lackadaisical approach to further monetary expan-
sion after this. If they had merely engaged in more exten-
sive open market operations then the Depression would not
have been nearly as severe as we experienced. To quote
Friedman: “Prevention or moderation of the decline in the
stock of money, let alone the substitution of monetary ex-
pansion, would have reduced the contraction’s severity and

almost as certainly its duration.”

A further element of the monetarist hypothesis was
the Federal Reserve’s so-called “sterilization of gold” that
flowed into the U.S. economy. In short, the United States,
according to Friedman, didn’t allow the inflows of gold
they were receiving from the United Kingdom and other
countries to expand the money stock. Instead, banks held
onto gold to improve their liquidity position. In short, when
gold would flow into the United States from trade with the
United Kingdom, U.S. banks would hold onto the gold
rather than lend out more money on those gold reserves.
From 1929 to 1931 the U.S. gold stock dramatically in-
creased in size. As Friedman and Schwartz note, the mon-
ey stock had been 10.6 times the gold stock in August of
1929, but the money stock fell to 8.3 times the gold stock
by August of 1931.° Friedman contends that the state of the

economy could have been improved if these gold inflows

8 Id. at 301.
9 1d. at 360-361.



58 GROVECITYCOLLEGEJOURNALOF LAW&PUBLICPOLICY [VOLI4:2023]

had been allowed to increase the amount of money avail-

able to businesses and individuals.

After this failure to allow the gold inflow to increase
the money supply, the Federal Reserve had to confront
another gold-related problem: the gold drain of 1931. The
gold drain started in September of 1931 as a consequence
of multiple European countries leaving the gold standard.'®
This 1s because foreigners were concerned that the Unit-
ed States would follow Europe’s lead and stop backing
guaranteeing a specific amount of gold in return for their
banknotes. Consequently, foreigners began redeeming
their banknotes for gold. Friedman believes the Federal
Reserve’s response to this monetary crisis was also insuf-
ficient. Specifically, Friedman believes that the gold drain
and the elevated discount rates the Reserve had imposed
should have been offset by sufficient open market opera-
tions. This would have offset the external drain of gold and

lessened the pressure being put on banks’ reserves.!!

The above-mentioned bank failures, supposedly
occasioned by the Fed’s failure, led to a dramatic decline
in the money stock, which Friedman pegs as the cause of
all our woes. The statistics on the money stock decline are
admittedly dramatic. Between 1929 and 1933 the United
States’ total money stock fell by over a third and commer-

cial bank deposits dropped by more than 42 percent. In

10 Id. at 315-316.
11 Id. at 318.
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absolute terms, this was a fall of $18 billion.'? In arguing
that this deflation is so deleterious, Friedman claims that
such changes in the money stock are closely associated
with declines in economic activity and money incomes.

As has already been alluded to, money stock changes are
considered by monetarists to be the most important factor
influencing monetary incomes (Friedman and Schwartz
1963, 676; Snowdon and Vane 2005, 193). Throughout A
Monetary History, one must search very hard to find the-
oretical explanations of why such deflation of the money
stock is bad and why the market cannot sufficiently adjust
its prices. In short, it is almost as if Friedman and Schwartz
take the fact that deflation is bad as a given. Regardless of
this ambiguity, it is this issue of deflation that is at the heart

of the monetarist hypothesis of the Great Depression.
3. Monetarist’s Lack of Methodology

While an exposition of the monetarist hypothesis is
fairly straightforward, one issue that has drawn significant
critique is Friedman and Schwartz’s failure to articulate
a clear methodology for their research and theorizing. In
1970 Friedman took up the task of explicating such a meth-
odology in his paper “Theoretical Framework for Monetary
Analysis.” Far from presenting an elaborate new method
of economic analysis, Friedman ended up presenting a

framework akin in nature to the IS-LM model."® This was

12 Id. at 352.
13 “The IS-LM model is a Keynesian macroeconomic model de-
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far from being negative in the eyes of Friedman. Indeed,
his goal in writing this framework was to prove that he was
thoroughly conventional in his framework and the differ-
ences between him and those who disagreed were name-

ly empirical.'* In the conclusion to this short exposition,
Friedman explicitly states that the framework he presented
is not unique to him and that most economists could agree
with him. While different economists will stress different
points or elaborate in different areas, the fundamentals
remain unchanged. In short, Friedman argues that “the
basic differences among economists are empirical, not
theoretical.”!’ As has been noted by Daniel J. Hammond,
Friedman’s desire was for the attention of his colleagues
not to be directed at any theoretical model, but rather at the
summaries of evidence he presented, and the implications

drawn from theoretical models.'
4. Deficient Understanding of Capital and Production

Moving beyond methodology, one of the conspicu-

ous inadequacies of monetarist thought on business cycles

scribing the interaction of the market for goods and the loanable funds
market. The IS stands for “investment-saving” and the LM stands for
“liquidity preference-money supply” (Investopedia 2023); INVESTOPE-
DIA, [S-LM MoDEL: WHAT 1T 18, IS AND LM CURVES, CHARACTERISTICS,
LiMITaTIONS INVESTOPEDIA (2023), https://www.investopedia.com/
terms/i/islmmodel.asp.

14 SNOWDON, supra note 1, at 174.
15 FRIEDMAN, supra note 4, at 234.
16 DANIEL J. HAMMOND, THEORY AND MEASUREMENT: CAUSALITY

ISSUES IN MILTON FRIEDMAN’S MONETARY EcoNomics 154 (Cambridge
University Press 1996).
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is their lack of capital theory, or to be more precise, their
distorted and limited conception of capital. In leveling

this critique, it is important to note that the lack of capital
theory is a defect of neoclassical economics more broad-

ly which subsequently impacted the various schools of
thought operating under this framework, including mone-
tarism.!” This lack on the part of monetarists helps explain
the many analytical travesties they commit. To begin,

one must examine definitions of capital from neoclassical
economists like John Bates Clark and Frank Knight. Clark
believed that capital was a self-sustaining fund that pro-
duced a return automatically, ruling out the possibility that
capital could be consumed via depreciation and needed to
be maintained.'® Frank Knight similarly thought that capital
was “a permanent fund which automatically and synchro-
nously produces income.”!? Relatedly, Clark and Knight did
not believe that production processes occurred in stages,
rather it is simultaneous with consumption. This flows di-
rectly from a static Walrasian conception of general equilib-
rium and is present in contemporary circular flow diagrams
which entirely rule out the role of time. The interest rate is
simply lower if the “social fund” of capital is smaller, leav-

ing no role for time preference.?

17 JEsUs HUERTA DE SoTO, MONEY, BANK CREDIT, AND ECONOM-
1c CycLEs 512 (The Ludwig von Mises Institute 2006).

18 1d. at 514.

19 Id. at 517.

20 Id. at 514-515.
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This neoclassical understanding of capital would
seem silly to any businessman faced with the very real
phenomenon of the depreciation of capital and with the
decisions of production which occur within the time con-
straints of his production process. As Austrian economist
Fritz Machlup notes, “There was and is always the choice
between maintaining, increasing, or consuming capital.”?!
While the notion of perpetual capital might make sense to
an academic, this concept would appear to the businessman
as pure lunacy. Moreover, it seems almost painfully obvi-
ous to note that the production process is just that, a pro-
cess. Steps must be taken in sequential order for a finished
product to be produced. All these critiques point to neo-
classical economists’ clear divergence with a causal realist

understanding of the economy on the issue of capital.

The lack of capital theory becomes problematical
when monetarists’ acceptance of the mechanistic version
of the quantity theory of money is considered. Monetar-
ists believe that monetary inflation changes prices directly
and proportionately. In other words, inflation affects all
economic sectors equally, meaning there is no discoordi-
nation of the structure of production. Malinvestment is not
a problem. This naive view stems from the fact that mone-
tarists’ conception of capital includes no time element and

considers production to be simultaneous with consumption.

21 Fritz Machlup, Professor Knight and the ‘Period of Produc-
tion,” 43 JOURNAL oF PoLrricar Economy 577, 577 (1935).
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It thus conceals the disrupting nature of credit inflation
and leads monetarists to draw the wrong conclusions about
the causes of economic recession.?? Indeed, Friedrich A.
Hayek said that the Achilles heel of monetarist theory is
that it focuses solely on general price levels and not on
“the effects on the structure of relative prices.” This defect
led economists to disregard the misallocation of resources
across the production structure, which is the most damag-
ing effect of inflation.?® Due to monetarists’ deficient under-
standing of capital, they confuse the cause with the effect
in economic cycles. They mistakenly state that depressions
are caused by monetary contraction, whereas, in reality,
economic crises are caused by malinvestment enabled by
credit expansion. Later this results in monetary contraction
and recession in the bust part of the boom-bust cycle, not
the other way around. In other words, as malinvestments
are liquidated and many of the banks’ previous loans are
defaulted on, these banks will attempt to improve their
liquidity position, and monetary contraction can occur. In
other words, as defaults occur banks will feel pressure to
improve their liquidity position and decrease their outstand-
ing liabilities. As Jestis Huerta De Soto notes, “Attributing
crises to a monetary contraction is like attributing measles

to the fever and rash which accompany it.”** What is even

22 Dk Soro, supra note 17, at 523.

23 F. A. HAYek, NEw STUDIES IN PHILOSOPHY, PoLiTiCs, Eco-
NOMICS, AND THE HISTORY OF IDEAS 215 (University of Chicago Press
1978).

24 Dk Soro, supra note 17, at 527.
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more unfortunate is that this confusion led monetarists to
advocate for policies that merely target symptoms, namely
monetary contraction. Inhibiting the speed with which the
market liquidates malinvestment, however, merely allows
entrepreneurial error to continue and prolongs the reces-

sion.”
5. Unwarranted Fear of Deflation
5.1 The Nature of Deflation and Its Supposed Danger

While the above analysis seems to suggest that
the deflation experienced as part of the Great Depression
was more likely a consequence than it was a cause of the
downturn, monetarists’ assumption that deflation is bad in
general also warrants critique. While in the past the term
deflation generally referred to a decrease in the stock of
money, today it simply refers to a general fall in consumer
prices.’® Why is it that economists fear such deflation and
even blame large-scale recessions on it? In answering this
question, it must be noted that Friedman and Schwartz
do not dedicate much of A Monetary History to a detailed
exposition of how deflation impacts real economic pro-
cesses. Instead, the focus of their analysis is empirical and
traces the correlation between deflation and recession.

With that disclaimer, we can outline the general reasoning

25 Id. at 534.

26 Joseph T. Salerno, An Austrian Taxonomy of Deflation - With
Applications to the US, 6 THE QUARTERLY JOURNAL OF AUSTRIAN Eco-
Nowmics 81, 82-83 (Winter 2003).
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of economists as to why deflation may cause recessions.
Such economists suggest that deflation causes output prices
to fall, but if wages or other input prices remain rigid or
sticky then the proper adjustment doesn’t take place and
companies’ revenues fall. They will then reduce produc-
tion and lay off workers. A similar line of reasoning is that
consumers may delay spending because they expect prices
to fall further, triggering analogous reductions in output
and employment. Additionally, falling prices make the real
value of debt more onerous for borrowers.?” Such fears
have led many economists to warn that if expansionary or
“re-inflation” policy is not taken, then the economy will fall
into a so-called deflationary spiral.”® As an examination of
the theoretical and historical evidence will show, these fears

are overblown.
5.2 Theoretical Critique

On the theoretical level, there does not seem to
be anything inherent to the nature of deflation that would
cause recessions. As has been observed by many Austrian
economists, any quantity of money will suffice to meet all
the needs of the market.?’ In other words, the economy will
merely adjust prices such that money continues to service

all exchanges. The problem of stickiness is overestimated

27 Claudio Borio et al., The Costs of Deflations: A Historical
Perspective, BIS QUARTERLY REVIEW 31, 31 (March 2015).
28 JORG GUIDO HULSMANN, DEFLATION AND LIBERTY 7 (The Lud-

wig von Mises Institute 2008).
29 1d. at 24.
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and largely due to the government in the first place. Defla-
tion is a monetary phenomenon; thus, it does not affect the
wealth of society as a whole. Massive price drops would
not change our ability to meet our daily needs because,

as Hiilsmann elegantly articulates, “the disappearance of
money is not paralleled by a disappearance of the physical
structure of production.” The key as far as wealth is con-
cerned is the relative difference in prices, not their nominal
level. The fact that deflation does not necessarily entail

an aggregate decrease in wealth, however, should not be
confused with money neutrality. Indeed, the main change
brought about by deflation is not recession but rather a shift
in the structure of ownership and redistribution of resourc-
es. This restructuring takes place based on how heavily dif-
ferent firms or households relied on debt. Firms that relied
heavily on debt will go bankrupt because they will not be
able to repay these debts as their revenue has been reduced
by decreases in prices. The same will be true of private
households with excessive debt. This isn’t inherently good
or bad, this simply means that different people own com-
panies or houses.*! So, while property ownership is shifted,

there is not an aggregate reduction in wealth.
5.3 Evidentiary Critique

There are four types of deflation: growth, confisca-
tory, cash-building, and bank credit. The first three of these

30 Id. at 25.
31 Id. at 26-27.
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are less relevant to the monetarist hypothesis but examining
them still helps to illustrate that deflation is not inherently
bad. Growth deflation is simply the deflation brought on

by the increased competition from an increased supply of
goods. The historical coexistence of economic growth and
deflation has substantial evidentiary backing. This type of
deflation was the norm throughout the nineteenth century in
industrialized nations under the classical gold standard.’?> Or
consider the example of 1876-1879 from the post-Civil War
United States. The money stock had fallen by roughly 8.6
percent and the prices fell by just shy of 4 percent. Despite
this deflation, real output was growing at a clip of 5.20 per-
cent per year, a rate that greatly outstripped the average for
the period of 1876-1913.3 In short, deflation hardly seems
to be a death knell for economic growth. Confiscatory
deflation deals with the direct confiscation of cash balanc-
es by the government and is rarely—if ever—witnessed.*
Cash-building deflation refers to people increasing their
cash balance held in physical currency. Stated another way,
bank depositors could convert their deposits into physical
cash and hold onto it for use in the future. It is a voluntary
market process that consequently satisfies peoples’ prefer-
ences. Specifically, it can help people improve their liquid-
ity position as their expectations of the future become more

pessimistic or uncertain. This form of deflation doesn’t

32 SALERNO, supra note 26, at 84.
33 Id. at 95.
34 Id. at 96.
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affect the real wage rate, but rather only nominal prices,
leading to the conclusion that it is not a threat to economic

welfare.?

Finally, there is bank credit deflation, in other
words, a contraction of the fractional-reserve bank credit.
Such a contraction may be brought on either by bank runs
or contractionary monetary policy. To take the first case,
bank runs reflect depositors’ lost faith in banks’ ability to
redeem notes and demand deposits. Since this is a volun-
tary process, it satisfies peoples’ preferences. Banks that
claim to be trustworthy guardians of depositors’ wealth
should be purged from the market if they fail to live up to
these promises.*® To be even more specific, if such insti-
tutions extend credit beyond real savings in ways that do
not satisfy people’s time preferences, then it is not in the
interest of the market to allow such institutions to contin-
ue to operate. Not only is the elimination of such banks
necessary to liquidate malinvestment and correct for the
boom, but historically such periods of bank deflation had
relatively mild effects on real output. Indeed, before the
1930s, Salerno notes that “bank credit deflations in the U.S.
were swift and devoid of severe economic dislocations.”’
For example, in 1839 the money supply fell by a third as
nearly a quarter of the nation’s banks collapsed. Despite
massive deflation, real consumption increased and only

35 Id. at 85-86.
36 Id. at 86-87.
37 Id. at 87.
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investment decreased to correct the malinvestments of the
boom. Today, government impositions like price controls
and minimum wage requirements make prices stickier and
hence make such adjustments more difficult.*® We must
note, however, that it is government intervention and not

the deflation that is at fault in forestalling adjustment.

The second case of bank credit deflation caused by
contractionary monetary policy has similar effects. Salerno
notes that such deflation merely results in the destruction
of “pseudo titles” and is thus no less damaging to eco-
nomic well-being than eliminating counterfeit titles. Such
monetary policy merely hastens the realization of the scam
enabled by credit expansion.* Consider the case of the
depression of 1920-21. In 1915-19 the Fed stimulated mas-
sive credit expansion and inflation to finance WWI. Rec-
ognizing this as a problem, the Fed raised discount rates in
December 1919, January 1920, and June 1920. As a result,
the money stock growth rate decreased to only 2.9 percent
in 1920 and then fell further to -7.5 percent in 1921. The
Depression was shockingly brief, however, lasting only
18 months. The market experienced intense deflation but
recovered quickly.® This is consistent with the idea that the

Fed merely accelerated the realization of the malinvestment

of the boom.
38 1d.
39 Id. at 88.

40 Id. at 89.
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Finally, recent empirical work seems to back up
the argument that deflation does not cause recessions.
Economists at the Federal Reserve Bank of Minneapolis
have concluded that there is no link between deflation and
depression. The only period for which they could find any
such evidence was the Great Depression and even then, the
evidence was far from overwhelming. Indeed, they found
that 90 percent of episodes with deflation did not have de-
pression associated with them.*' The basic conclusion of all
this analysis seems is that the primary evil pointed to in the
monetarist hypothesis of the Great Depression (i.e. defla-

tion) is far from being universally bad.
6. Credit Expansion and Unsustainable Growth

The final defect of the monetarist hypothesis is the
assumption that the growth of the roaring twenties was
sustainable. Monetarists claim banks were engaging in
perfectly normal behavior and there was nothing uniquely
wrong. The historical account, however, does not align with
this narrative. To begin with, the money stock dramati-
cally increased during the period of the 1920s. According
to Benjamin Anderson, there were two major episodes of
monetary expansion in 1924 and 1927. The Fed purchased
several hundred million dollars in government securities

each of these years. Unsurprisingly the excess reserves this

41 Andrew Atkeson & Patrick J. Kehoe, Deflation and Depres-
sion: Is There an Empirical Link?, 94 AMERICAN EcONOMIC REVIEW
99, 100-101 (2004).
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gave banks enabled billions of dollars of credit expansion
by banks.** Bank deposits increased by $13.5 billion, and
investments and loans rose by $14.5 billion, numbers that
dwarfed the credit expansion required to finance the Unit-
ed States’ participation in WWIL.* In defending Murray
Rothbard’s account of the inflation of the 1920s, Salerno
offers similar statistics. Using Rothbardian definitions, the
money stock increased by 61 percent from mid-1921 to
1928, resulting in an annual monetary inflation rate of 8.1
percent each year. Even using a restrictive definition, the
money stock increased by 55 percent, an annual rate of 7.3
percent.* This credit expansion did not represent a decrease
in people’s actual time preferences and consequently was
not representative of an increase in real savings. What is
particularly interesting is that studies by mainstream econ-
omists have backed up the claim that bank failures were
not merely due to irrational depositor fears resulting in a
liquidity crisis. Rather, the wave of bank failures can be
pointed to as resulting from changes in the fundamentals
of bank health, including weaknesses in banks’ portfolios
and liability structures.® In short, rather than being a purely

monetary liquidity crisis, the Great Depression and the

42 BENTAMIN ANDERSON, ECONOMICS AND THE PUBLIC WELFARE:
FinaNcIAL aAND EcoNomic HISTORY OF THE UNITED STATES, 1914-1946,
128 (D. Van Nostrand Company 1949).

43 1d. at 134.

44 SALERNO, supra note 26, at 428.

45 Charles W. Calomiris & Joseph R. Mason, Fundamentals,
Panics, and Bank Distress During the Depression, 93 AMERICAN Eco-
NoMmiIC REVIEW 1615, 1615 (December 2003).
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monetary contraction that accompanied it seem to be trace-
able to worsening bank health which is a natural byproduct

of extensive credit expansion.
7. Conclusion

In summation, monetarists believe that recessions
like the Great Depression are the result of monetary con-
tractions which result in significant deflation. The claims of
Friedman and Schwartz are largely empirical, as evidenced
by their lack of thorough methodology. Unfortunately, their
hypothesis lacks the necessary understanding of capital
and the production process to recognize many of the key
features of the boom-bust cycles. Furthermore, monetarists’
fear of deflation is not supported by solid theoretical rea-
soning or the corpus of historical evidence. Finally, mon-
etarists ignore the evidence of significant credit expansion
and the deterioration of bank health which point to malin-
vestment financed by the boom of the 1920s as the cause
of the Great Depression. In short, while monetarists can be
respected for their substantial contributions to economic

thought, their theory of recession must be abandoned.
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Abstract

The latter half of the nineteenth century was characterized
by large systems of government corruption. While politi-
cians advocated for the good of their people, the decisions
they made simply perpetuated their struggles. Patronage
within American cities’ political machines polluted the in-
tegrity of local, state, and federal government, perpetuating
crime and poverty in urban neighborhoods. It was not until
Congress hesitantly passed the Pendleton Act of 1883 that
minor bits of government corruption began to chip away.
Inspired by the efforts of civil service reformers, this act
decreased the power of American political parties. To take
their place, American citizens developed their own reform

leagues, ringing in the start of the Progressive Era.
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In the nineteenth century, politics formed the core
of American society. As advances in technology and the
growth of industrialization ushered in an era of rapid ur-
banization, the need for a larger and more structured local
and federal government grew, as well. The development
of postal systems, public school districts, and police and
fire departments demanded more resources and stronger
bureaucratic forces. American governments were growing,
and with them, came room for a dramatic rise in corruption
and fraud.>? Men were now able to make an easy fortune
through a lifetime in the government, and thus, the career
politician was born. Some welcomed this change in Amer-
ican culture. Suddenly, the government began to play a
far more direct role in people’s lives, providing necessary
services and fighting for the community. However, this
expansion also brought the growth of corruption and fear
of increasing governmental power. Soon, citizen-led re-
form groups quickly began to sprout up across the nation,
working to put an end to the ever-growing abuse of power.

While politicians dragged their feet, it was up to the Amer-

1 Nicholas Kuipers & Alexander Sahn, The Representational
Consequences of Municipal Civil Service Reform,
117 AMERICAN POLITICAL SCIENCE REVIEW 200, 200-201 (2022).
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ican people to encourage reform. Due to an outspoken
response from the public, demands for civil service reform
acted as the major steppingstone to the political activism
and social programming of the 20™ Century Progressive
Era.

While government corruption had existed well
before the beginning of the United States, political cor-
ruption quickly began to flourish in new, industrial cities.
Run by complex political machines, positions within the
government provided tremendous opportunity and were
heavily sought after. The all-powerful ward boss headed
the local Democrat or Republican parties in their specific
districts across cities. Structured like a pyramid, the ward
boss appointed a handful of loyal district captains who
could, in turn, search out more dedicated workers to serve
the party in power.? This developed into the patronage sys-
tem, in which political officials could delegate government
jobs and projects to whomever they chose. Ranging from
high-level advisors to the average postal clerk, ward bosses
were responsible for thousands of political appointments
in their cities.* Politicians favored those who supported
them, and the appointments most frequently went to those
who were able to guarantee votes in favor of the ward boss
and his allies. Because of this system, appointees had to

prove devotion to their position, but also to the party that

2 WiLLIAM L. RIORDAN, PLUNKITT OF TAMMANY HALL 6 (1% ed.
1993).
3 Kuipers & Sahn, supra note 1, at 200.
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provided that position. Appointees were expected to cam-
paign for their party, as well as contribute a set percentage
of their annual wages in the form of mandatory political
assessments. In 1883, these assessments made up almost
75% of all campaign donations in the Northeast, providing
the financial backing for the urban political machines.’ If
appointees failed to contribute to their party, they would
lose favor, stymying their political ambitions and leading to
the loss of their job.

As a result of this system, there were mass turn-
over rates in governmental positions. From 1885 to 1889
and 1893 to 1897, the administration of President Grover
Cleveland replaced over 40,000 government positions in
the postal system alone.® Very rarely were workers able to
maintain their position after an election upturned their po-
litical higher-ups, as new officials most certainly had their
own supporters to reward and appoint. This rapid turnover
brought on by political patronage meant many government
employees were often untrained, unqualified, and uninter-
ested in the work itself. Many took the appointments solely
for the paycheck, knowing their position was temporary.
Government incompetence was considerable, and in the

postal system, reports of late, lost, or stolen packages were

4 Sean M. Theriault, Patronage, the Pendleton Act, and the
Power of the People, 65 THE JOURNAL OF PoLitics 50, 51-52 (2003).
5 Ronald N. Johnson & Gary D. Libecap, Patronage to Merit

and Control of the Federal Government Labor Force, 31 EXPLORATIONS
IN Economic History 91, 101 (1994).
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common.’” As bureaucracy grew in American cities, people
became increasingly faced with the consequences of such a
corrupt and self-serving government.

Though they may not have been skilled at their
bureaucratic positions, participants in big-city political ma-
chines were still incredibly capable of imposing their pow-
er. These groups were determined to garner as many votes
as possible and did so quite successfully by building strong
relationships with their community. George Washington
Plunkitt, a ward boss with New York City’s infamous Tam-
many Hall, described his average day, in which he would
attend the weddings of his constituents, secure jobs for the
unemployed, and post bail for those neighbors who found
themselves in jail.® The ward boss was more than just a
government figure, but a pivotal staple of his community.
He was both a close friend of his neighbors and a local
celebrity. He was trusted and revered, loved and honored.
Rather than securing votes on merit or policy, a successful
ward boss was able to foster an unwavering voter base on
personality alone.’ In developing these relationships with
one person, the ward boss could guarantee their vote, while
also making them an outspoken supporter of his campaign.
Word of a ward boss’s kind deeds spread quickly through
cities, providing the perfect source of campaign publicity.

However, it was easy to take advantage of patron-

6 Id. at 16.
7 RIORDAN, supra note 2, at 97-102.
8 Id. at4.
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age within political machines. Over time, any true ambition
to help the community was usually replaced with greed and
avarice. Ward bosses realized that the long list of his con-
stituent’s struggles came with an even longer list of trage-
dies he could remedy, meaning it was possible to guarantee
a situation in which his support was absolutely essential for
the well-being of his community. For instance, in 19" Cen-
tury cities, the rapidly expanding and poorly built tenement
housing was prone to fires that could take down the entire
building, destroying homes and often ending lives. Rath-
er than pushing through housing reform to prevent these
disasters, ward bosses would simply be there to provide
the necessary and immediate aid, such as food, clothes,
and temporary housing for the victims.!” They welcomed
misfortune, as it gave them a position from which they
could comfort their neighbors and confirm their vote. Their
service undoubtedly helped countless people, but their
complacency continued to perpetuate and permit the crises
enveloping American cities.

Corruption and malfeasance did not end there.
In certain urban slums, district leaders would buy off the
police, encouraging them to stop enforcing laws regarding
prostitution, gambling, and other illegal activities. Politi-
cians could secure votes from criminals by promising not
to enforce crime. These bribes were enormous and costly.

As Lincoln Steffens, a popular American journalist from

9 1d. at 98.
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the Progressive Era, wrote, “... in one year the police graft'
was ‘something over $3,000,000.”'2 This payoff guar-
anteed that poor neighborhoods would be disadvantaged
further by the cycle of crime and immoral activity. Citizens
expected the growth of government to benefit them and to
keep them safe, but the police and the government, the very
institutions meant to protect them, failed to act. As the gov-
ernment spread, so too did graft, corruption, and crime.
Graft did not end with the police, however, and
many big city politicians would openly admit to their
questionable actions. George Plunkitt of Tammany Hall
in New York spoke publicly about the difference between
honest graft, defined as a sort of common-sense attempt to
get ahead such as bribery or insider trading, and dishonest
graft, which would have essentially only included extreme
examples of embezzlement.!* A significant source of this
so-called “honest graft” came from the railroads, corpo-
rations large enough and expansive enough to have a firm
hold on politicians across the country. At the time, politi-
cians were truly in the pocket of the big business leaders,
accepting bribes in the form of company shares in exchange
for certain votes.' This caused politicians to move against

10 Graft here refers to corruption and bribery from the communi-
ty to government-appointed positions, allowing for the development of
personal wealth in an immoral and corrupt fashion.

11 RIORDAN, supra note 2, at 129.
12 Id. at 49-51.
13 H.G. CALLAWAY, LINCOLN STEFFENS’S THE SHAME OF THE

CITIES, AND THE PHILOSOPHY OF CORRUPTION

AND REFORM 13 (2019).
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unionization, preventing revision and reform. One of the
major scandals of the Gilded Age was the Credit Mobilier
Scandal of the Grant Administration. While constructing
the transatlantic railway, the Union Pacific Railroad created
a trust company called Credit Mobilier, which they then
used to funnel government funds into their own pockets. In
1872, it was publicly revealed that several of Grant’s cabi-
net members and other high-ranking officials were receiv-
ing funds from the Credit Mobilier trust, guaranteeing their
allyship with the rail companies.'*

Despite the clear and pervasive corruption, the po-
litical machines of the Gilded Age still did serve an incred-
ibly necessary function in cities. At a time of mass poverty
in overcrowded cities, ward bosses and their employees
created a sort of welfare system for the people in their
communities. A ward boss would provide funds and aid
when the people most needed it; he would post bail, pro-
vide character testimonies in court, help cover high rents,
and aid his citizens with finding a job with which to support
their families. He was there to celebrate when each baby
was born and there to mourn at each funeral.'® The service
of Gilded Age ward bosses was such a core part of the
community that in the instances corruption was found and
proven, it was easily ignored, forgotten, or forgiven.!” Cor-

ruption was so central to society that most people simply

14 1d. at 34-37.

15 RIORDAN, supra note 2, at 118-119.
16 Id. at 124.
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turned a blind eye for decades. In fact, the ward boss would
have been seen as a sort of Robin Hood figure; he stole
money from the wealthy and the city’s elite to give it to the
poor. Of course, the Robin Hood of the Gilded Age political
machine lined his own pockets heavily along the way, but
this was seen as just another necessary part of the American
political process.'

The general acceptance of corruption came to a
screeching halt in 1881, however, with the death of Presi-
dent James Garfield. On July 2, 1881, a man named Charles
Guiteau shot the president, resulting in Garfield’s death a
few months later on September 19. Guiteau had been a sup-
porter of Garfield and felt he was owed a federal position in
return.'® Guiteau likely suffered from a mental or physical
condition that drove him insane, but proponents of civil
service reform jumped and argued that murder and anarchy
were the necessary and direct consequences of a patronage
system.?’ To them, government corruption was the true man
behind the trigger.

A few months after President Garfield’s assassina-
tion, hundreds of local groups of reformers organized to
create the National Civil Service Reform League.?! This
marked a notable change for the plenty of local reform

groups centered in cities. At the time, there were over 80

17 Id. at 121.
18 Theriault, supra note 4, at 56.
19 Id. at 53.

20 Id. at 56.



82 GROVECITYCOLLEGEJOURNALOF LAW&PUBLICPOLICY [VOLI4:2023]

reform leagues in New York City alone, but the assassi-
nation inspired the unification of these organizations.”? A
huge organization that expanded across the entire coun-
try, the NCSRL was incredibly active. Finally, they were
able to make significant demands for American politicians
throughout America. Reformers put out informational
pamphlets and newsletters en masse, educating the public
on the dangers of a corrupt government in both federal and
local positions. They were outspoken and determined. As
the many local reform leagues came together, they were
able to inspire a broader movement that recognized and
resented corrupt politicians. After the shooting, 65% of
American Congressmen received at least one large-scale
petition in favor of civil service reform.? The people were
clear; corrupt politics needed to go.

In the immediate aftermath of the assassination,
however, politicians were not as ready to move against cor-
ruption. In the summer of 1881, Congress passed a bill that
granted merely $15,000 to the Civil Service Reform Com-
mission to draft a proposal on reform. This was not the first
time that civil service reform was proposed, nor would it be
the last. In 1864, years before the shooting, Senator Charles
Sumner proposed a bill that would require federal employ-
ees to pass an examination before accepting a governmental
position. At this time radical, reforming Republicans had

almost complete control of Congress because the Civil

21 Kuipers & Sahn, supra note 1, at 213.
22 1d. at 62.
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War removed Southern Democratic conservatives from the
American federal government, yet this bill was still almost
immediately shot down.?* This period saw a rapid growth
in government power and intervention, as Congress passed
countless bills such as the Morrill Land Grant Act, which
provided land for universities out west, and the Homestead
Act, which provided cheap land to those who were willing
to settle on it. Both acts were supported by reformers across
the country, yet Sumner’s reform bill was ignored and
tabled without a vote.

Eventually, in 1883, the Pendleton Act made its
way to Congress. This bill aimed to prevent corruption
in government by mandating that appointees must pass a
standardized merit examination before accepting a position
in the federal government. It split government jobs into
two categories: classified and unclassified. Unclassified
positions were filled by appointment only, while classi-
fied positions required the exam.? The Pendleton Act also
made mandatory political assessments illegal. By attacking
corruption, this bill intended to put a stop to personal back-
scratching in Congress. Though it passed, more than 40%
of Senators chose to vote absentee, refusing to cast their
ballot either way, knowing that voting to turn the bill down
would infuriate the reformers in their constituency while

voting yes would limit their ability to wield government

23 Theriault, supra note 4, at 54.
24 Kuipers & Sahn, supra note 1, at 206.
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power.?® Unlike other reform movements that came from
Radical Republicans, this bill directly attacked the power
of politicians. It was only due to the demands of the people
and the NCSRL that the Pendleton Act was able to scrape
through Congress.

While the Pendleton Act was a step in the right
direction, it certainly did not do enough to curb corruption
in government. Only 10% of federal positions were consid-
ered classified, meaning most government positions were
still open to political patronage.?” Even then, politicians
worked to prevent the effectiveness of the exams; they
would drag their feet when giving, grading, and accepting
the exams. Thanks to the purposeful obstinance of pol-
iticians, the process of accepting a government job was
dramatically slowed to the point where it could take months
on end for an appointee to officially begin their position.?®
Other politicians realized that the classification of more
fields would prevent later leaders from appointing their
supporters to those positions. Over time, more federal jobs
were included under the classification label of the Pend-
leton Act, preventing the effectiveness of future political
appointments. If merit exams were required, it would be far

more difficult to pass down a federal job in the patronage

25 Ronald, supra note 5, at 18.

26 Edward H. Miller, They Vote Only for the Spoils: Massachu-
setts Reformers, Suffrage Restriction, and the 1884 Civil Service Law,
8 THE JOURNAL OF THE GILDED AGE AND PROGRESSIVE ErRA 341, 341
(2009).

27 Kuipers & Sahn, supra note 1, at 206.
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system, meaning the original political appointments were
more likely to keep their position.”

When political parties were no longer able to con-
trol votes through patronage, they lost a significant amount
of their power. After the Pendleton Act, citizens could
credit their passage of the merit exams on their success,
meaning they no longer had a sense of undying loyalty and
gratitude to their local political machine. The party was no
longer the provider of much-needed, life-changing jobs.
Politicians lost their celebrity. Over time, as the adoration
for the ward bosses died down, people began to recognize
and call out the impacts of the policies that their politicians
supported. No longer could complacency, greed, and cor-
ruption be swept under the rug.*® Parties lost much of their
local power, and the policies of American leaders began to
take center stage.

Citizens began to demand new and more formal
policy reform. The day-to-day activities of ward bosses and
career politicians had created new expectations for Amer-
ican citizens; people became used to a government that
played a vital role in their lives. They relied on the resourc-
es their local parties could provide. As parties lost their
all-encompassing power with civil service reform, people
still expected that aid; they expected a government that

would protect them in every way, shape, and form. They

28 1d. at 206-207.
29 Theriault, supra note 4, at 51.
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knew society needed transformation and counted on the
government to help make that change.

This mentality is what swept in the Progressive
Era at the turn of the 20th century. After decades of being
ruled by corrupt political parties, demand for social and
economic reforms began to rule. Local reform leagues for
a plethora of causes grew and swept the country like wild-
fire, picking up anyone who would support their platform.
Politics and reform at this time began to focus on actual,
concrete changes for the people; it centered on helping the
poor, sick, and unfortunate in any way they might need.
The Progressive Era brought incredibly impactful organi-
zations, such as the National Association for the Advance-
ment of Colored People (NAACP), the Women’s Christian
Temperance Union, and the American Federation of Labor,
among many, many more.>' The public demanded concrete
and clear changes, and they expected them to come from
the government.

The Sherman Antitrust Act of 1890 is one of the
most transformative and well-known pieces of legislation
in American history. This act was designed to limit the
power of American big business. As large, international
companies developed, they swarmed and took over their
competition. American robber barons controlled the market
and because of this, were able to keep politicians in their

pockets to better serve the interests of the company. In

30 Cocks, CATHERINE, ET AL. HISTORICAL DICTIONARY OF THE
PROGRESSIVE EraA 11 (2009).
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the eyes of the citizens, this was a betrayal that cut deep,
so Congress passed the Sherman Act. While this eventu-
ally became an incredibly impactful bill, it was written
with the intention of making only minimal change, while
allowing Congressmen to still profit off interactions with
big business.* The act was written vaguely, leaving room
for significant interpretation and debate. The Sherman Act
made many references to common law concerning big busi-
nesses, which were still quite new to the 19th century. For
instance, the Sherman Act referred to “consumer welfare,”
which would have been referring to profit maximization or
general satisfaction. This definition was, conveniently, left
out of the written legal proceedings, meaning the Sherman
Act could have been interpreted as strictly or as loosely
as the courts desired.** Quite simply, there was not a large
enough history of legal cases in relation to large-scale cor-
porate monopolies to sufficiently take quick action against
the giants of the American economy, especially regarding
the development of all-powerful trusts.* Since this area of
law was not fully fleshed out yet, Congressmen expected
this ambiguity to prevent or stall any actual effort to break
up trusts. They intended the passage of the Sherman Act

to simply placate the cries for reform, while still allowing

31 Peter R. Dickson & Philippa K. Wells, The Dubious Origins of
the Sherman Antitrust Act: The Mouse That

Roared, 20 JOURNAL OF PUBLIC POLICY & MARKETING 3, 3-6 (2001).

32 Robert H. Bork, Legislative Intent and the Policy of the Sher-
man Act, 9 THE JOURNAL OF LaAw AND Econowmics 7, 13 (1966).

33 Id. at 26-29.
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themselves to profit through corruption.®> Congress was not
attempting to make any true and concrete change as much
as they were hoping to calm the demands of their constit-
uents. Politicians valued the enormous amount of power
granted to them during the Gilded Age and were not ready
to give it up. It was due only to the insistence of the reform-
ers that large-scale reform legislation was able to pass.

The nineteenth century was soiled with rampant
government corruption. Duplicitous politicians were quick
to jump at the chance to become personally wealthy off of
their political dealings, sacrificing the well-being of their
citizens if necessary. Any spirit of service was quashed by
the systematization of fraud and deceit. Eventually, when
the people began to demand reform, politicians still shrank
from the call, passing the insufficient Pendleton Act and the
rudimentary Sherman Antitrust Act. While they welcomed
reform elsewhere, civil service reform was the true thorn in
their side and the true hurdle of successful Progressive Era
reform. Going into the 20th Century, it was only when the
people were willing and able to form their own expansive
reform groups that the fraud in the government would be-
gin to give way. In their attack on corruption, people were
forced to distance themselves from the ever-powerful polit-
ical parties and provide their own aid. Reform movements
grew as a response to corrupt politicians, forcing Ameri-
cans to address a wider array of conflicts and bringing the

country into the socially active Progressive Era.
34 1d.
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On December 4, 2021, several Democratic members
of Congress sent a letter urging Attorney General Mer-
rick Garland and the Department of Justice to review the
impending merger between WarnerMedia and Discovery.
These congressional appointees felt the “transaction rais-
es significant antitrust concerns. In particular, the merger
threatens to enhance the market power of the combined
firm and substantially lessen competition in the media
and entertainment industry, harming both consumers and
American workers.”! In the wake of increasing mergers
and acquisitions, economists, politicians, and laymen alike
have become increasingly concerned about the potential for
monopolistic practices that would harm consumers. Disney,
Amazon, Microsoft, and various other corporations have
similarly faced scrutiny by the DOJ. In each case, calls for
antitrust have arisen to save markets by breaking up firms
for fear of anti-competitive behavior. While the goal of
antitrust is noble — to maintain competition and therefore
protect consumers from monopolistic markets — econo-
mists take divisive positions on the usefulness of antitrust.
Standard justification comes courtesy of neoclassical price
theory, using abstract models to justify state intervention in
markets. Austrian economists, however, argue the neoclas-
sical framework — from which antitrust law is justified —

suffers from several theoretical issues. Additionally, em-

1 Letter from Rep. David N. Cicilline et al., to Attorney General
Garland & Assistant Attorney General Kanter (December 4, 2021),
https://castro.house.gov/imo/media/doc/Letter%20t0%20D0J%20
(Press).pdf [https://perma.cc/3QCE-XQD6].
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pirical evidence suggests that antitrust laws have damaged
markets more than protected them, as antitrust has histor-
ically been used as an anticompetitive weapon by firms as

opposed to the government.

The name antitrust “originated in the United States
in the late nineteenth century in response to the rise of
trusts, a term that became a euphemism for big business.?
Proponents argue it is “the central role of antitrust in
protecting consumers against anticompetitive conduct that
raises prices, reduces output, and hinders innovation and
economic growth.” The U.S. federal government itself as-
serts that it “enforces three major federal antitrust laws, and
most states also have their own. In short, these laws prohib-
it business practices that unreasonably deprive consumers
of the benefits of competition, resulting in higher prices for
products and services” (4ntitrust Laws and You, 2015).*
The three primary antitrust laws are the Sherman Antitrust
Act (1890), Clayton Act (1914), and Federal Trade Com-
mission Act (1914). Each act covers various aspects of

supposedly anticompetitive practices such as tying, cartel-

2 LAURA PHILLIPS SAWYER, U.S. Antitrust Law and Policy in
Historical Perspective 1-35, 1-2 (HARVARD BUSINESS SCHOOL, WORK-
ING PAPER No. 19-110, September 2019), https://www.hbs.edu/ris/Pub-
lication%20Files/19-110 e21447ad-d98a-451f-8ef0-ba42209018e6.pdf
[https://perma.cc/UKS2-MSRW].

3 Jonathan B. Baker, The Case for Antitrust Enforcement, 17
JOUurRNAL OF EcoNnoMmIC PERSPECTIVES 27, 27-50 (2003).

4 THE UNITED STATES DEPARTMENT OF JUSTICE, Antitrust Laws
and You, www.justice.gov/atr/antitrust-laws-and-you-0 [https://perma.
cc/8XLV-YWX2].
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ization, and “attempted monopolization” that would result
in monopolistic markets. Despite the passing and enforce-
ment of such laws, economists have long debated, and even
opposed such measures. Economists originally opposed any
amount of antitrust legislation starting from the late 1800s
to the mid 1900s, viewing competition as “rivalrous ac-
tivity.” In the 1940s, however, economists began to con-
ventionally accept and justify the use of antitrust, with the
emergence of the Industrial Organization field. Throughout
the rest of the 20" century, antitrust support would wa-

ver and wane as economists like Murray Rothbard and
Dominick Armentano expressed disinterest in neoclassical
monopoly theory, while support continued through the
2000s to fight big tech companies and maximize consumer

welfare.’

The Neoclassical perfect competition model pro-
vides the conventional justification for antitrust law. The
perfect competition model posits a static equilibrium mar-
ket state in which four main assumptions hold: (1) Perfect
Information; (2) Homogenous Products; (3) Infinite Sellers;
(4) Free Entry and Exit. Deviations from this model are
deemed as determinants of monopoly power: single sellers

of a good violate the infinite sellers’ assumption, sellers

5 In the 1920s, progressive institutionalists were far more open
to the use (and necessity) of antitrust laws, but mainstream support
among economists did not formalize until later.

6 Caleb S. Fuller, PuBLic PoLicY: FIRMS & ANTITRUST, GROVE
Crty CoLLEGE (Feb. 23, 2021).
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with distinguished products violate the homogenous prod-

ucts assumption, and so forth. Monopoly power is a result

of barriers to entry, including government regulation, econ-

omies of scale, and natural monopoly.’

Sources of monopoly power all exhibit deviations

from the perfect competition model, and it is the rise of

firms with monopoly power into a monopolistic market

which results in inefficiency:

The difference between the outcomes in perfect

competition and monopoly defines the

[Neoclassical Price Theory] concept of efficiency.
In perfect competition, the price of the product
represents not only the utility that consumers de-
rive from the good, or value, as measured by their
willingness to pay, that consumers place on the
good. The price also represents the cost to suppliers,
the societal cost, to produce the good. The net effect
is that suppliers produce goods at the lowest cost

to society, and all consumers who value the good

at that cost and price can purchase it. Monopoly
yields inefficiency because the monopolist operates
at a price above marginal cost. At that output level,
allocative inefficiency results because a subset of
consumers would have been willing to purchase the
product at marginal cost but now must buy other
products valued less highly, whether from the mo-

7

EDGAR K. BROWNING & MARK A. ZUPAN, MICROECONOMICS:

THEORY AND APPLICATIONS 331 (J. Wiley & Sons Inc. 11" ed. 2011).
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nopolist or from suppliers in other markets.?

Neoclassical price theory asserts that the optimal
level of production within perfect competition is the quan-
tity and price where the marginal cost curve intersects with
marginal revenue (price). In a monopoly market, however,
firms can charge a price above their own marginal costs,
which results in an inefficient outcome for society: firms
charging a higher “monopoly price” while restricting out-
put’. The distinction between a perfectly competitive price
and a monopolistic price is what necessitates the use of
antitrust: “under competitive equilibrium conditions, pro-
duction occurs at the most “efficient” point in the market.
In a natural monopoly, the monopolist’s demand function is
necessarily tilted downward, and the monopolist has total
control of demand. The monopolist can charge prices high-
er than the marginal cost, producing a smaller amount than
would be offered to the market in ‘perfectly’ competitive
conditions.”!® Firms charging a monopoly price at a lower
output thus results in deadweight loss, or in neoclassical

terms, a loss in consumer welfare. Antitrust is thus neces-

8 Jay M. Strader, The Impact of Neoclassical Price Theory on
Monopolization Law: A Transatlantic Perspective 13 (2015) (unpub-
lished Ph.D. diss., University College London).

9 The monopolist cannot simply charge any price, as they are
still constrained by the downward-sloping demand curve they are fac-
ing.

10 Jodo F. R. Lanza, The Myth of Natural Monopoly: The Case
of Railroads, 24 THE QUARTERLY JOURNAL OF AUSTRIAN EcoNomics
566, 567-568 (2021).
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sary to regulate monopolistic markets to perform closer to
the efficiency level possible under perfectly competitive
conditions. So, “state intervention ensures efficient alloca-
tion in the market by fixing the price so that the monopolist
behaves like a competitive firm, producing the ‘optimal’
quantity at which the marginal cost is equal to the selling

price, emulating a market in ‘competitive equilibrium.’”’!!

To begin the critique of neoclassical monopoly the-
ory, it is important to recognize that the models of perfect
competition and monopoly fail to resonate with economic
reality. These models are no more than an abstract ideal: a
timeless, theoretical model. Since the models fail to ac-
count for reality, their distinction becomes meaningless and
illusory. Murray Rothbard notes that “there is no such thing
as a monopoly price or competitive price on the market.
There is only, the ‘free-market price.”””'? The state, there-
fore, has no way of knowing or distinguishing between the
monopoly and perfectly competitive price to effectively
engage in antitrust. In the real economy, firms do not sell
homogenous goods, market participants do not have per-
fect information, firms do not have free entry and exit and
lastly, there is no infinite number of sellers. As such, “The
neoclassical habit of confusing competitive process with
a final, static equilibrium condition makes for gross errors

11 1d.

12 1 MURRAY N. ROTHBARD, MAN, ECONOMY, AND STATE: A
TREATISE ON EcoNoMIC PRINCIPLES 614-615 (Nash Publishing 2d ed.
1970).
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in economic analysis. For instance, product differentiation,
advertising, price competition (including price discrim-
ination), and innovation are rather routinely condemned

as ‘monopolistic’ and, thus, as resource misallocating and
socially undesirable.”!® Practices like advertising and prod-
uct differentiation are necessary in a competitive market
yet are shunned by neoclassicals. This oversight is due to
their faulty view of the economy through the lens of per-
fect competition: “by comparing the real-world competi-
tive process to a yardstick of perfect knowledge, one quite
naturally concludes that such expenditures are wasteful.
But what appears from the viewpoint of omniscience to be
waste is precisely the instrument employed by the com-
petitive process to eliminate imperfections in knowledge,
imperfections that hinder market exchange.”'* The perfect
competition model is therefore “a highly unrealistic model
that can play little or no role in an understanding or expli-
cation of economic reality,” so utilizing antitrust laws to
strive for an ideal incongruent with reality is irresponsible

at best and destructive at worst."

13 Dominick T. Armentano, 4 Critique of Neoclassical and Aus-
trian Monopoly Theory, in NEw DIRECTIONS IN AUSTRIAN EcoNoMmICs
94, 96 (Louis M. Spadaro ed., Sheed Andrews and McMeel 1978).

14 Thomas J. DiLorenzo, Chapter 55: Industrial Organization
and the Austrian School, in THE ELGAR COMPANION TO AUSTRIAN Eco-
Nowmics 384-387 (Peter J. Boettke ed., Edward Elgar Publishing 1994).
15 William Barnett II et al., Austrian Economics, Neoclassical

Economics, Marketing, and Finance, 5 THE QUARTERLY JOURNAL OF
AusTrIAN Econowmics 51, 52 (2002).
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Perfect competition, however, does not account for
all justification for antitrust. During the 1950s, economists
shifted into the growing industrial organization field: “The
theoretical foundations of antitrust policy developed gen-
erally from neoclassical microeconomics and were refined
by scholars specializing in industrial organization.”!® In
an attempt to “formulate empirically testable hypotheses,
the industrial organization field bypassed the neoclassical
notions of perfect competition or workable competition, in
favor of the structure-conduct-performance paradigm.”!’
The structure-conduct-performance paradigm, much like
perfect competition, is an analytical tool in which neoclas-
sical economists derive the necessity for antitrust laws.
This paradigm asserts that the structure of the market will
affect the conduct of the firm, which in turn determines
the performance. More specifically, “The main predictions
of the structure-conduct-performance paradigm are: (1)
that concentration will facilitate collusion, whether tacit or
explicit, and (2) that as barriers to entry rise, the optimal
price-cost margin of the leading firm or firms likewise will
increase.”!® Similar conclusions to the perfect competi-

tion model are found within the SCP-Paradigm model, as

16 Dominick T. ARMENTANO, ANTITRUST: THE CASE FOR REPEAL
13 (Ludwig von Mises Institute 2d ed. 2007).

17 Mark Glick & Eduardo M. Ochoa, Classical and Neoclassical
Elements in Industrial Organization, 16 EASTERN ECONOMIC JOURNAL
197, 201 (1990).

18 Leonard W. Weiss, Structure-Conduct-Performance Paradigm
and Antitrust, 127 U. PA. L. Rev. 1104, 1105 (1979).
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concentration in the market (monopoly power) leads to
inefficient firm conduct and thus market performance. Yet,
the SCP paradigm model is built on the same defective rea-
soning as perfect competition, and largely fails due to the
narrow focus on the firm and market structure, similarly ne-
glecting how real, competitive markets operate: “Unfortu-
nately, the structure-conduct-performance paradigm cannot
solve the problems industrial organization faces because it
still requires implicit notions of the firm and its objectives,
of markets, and of competition.”" A proper view of com-
petition easily disputes the analytical framework of both
the SCP-paradigm and perfect competition, both of which

serve as misguided tools in the justification of antitrust.

Rather than striving for an ideal through the abstract
model of perfect competition or focusing narrowly on mar-
ket structure and arbitrarily defined market share through
the SCP-paradigm, a comprehensive analysis of antitrust
laws must examine the true market competitive process.

Austrian economists typically view competition:

Not as a state of affairs, which is called “competi-
tive equilibrium” but as a dynamic process of inter-
acting decisions of market participants in succeed-
ing periods of time. It is a process, because not all
decisions of the market participants may have led

to the expected results, as the correspondent market
participants might have been either too pessimistic
or too optimistic. As a result, in the succeeding peri-

19 Glick & Ochoa, supra note 17, at 201.
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od of time, decisions will be revised. Competition is
regarded as inherently rivalrous, because each mar-
ket participant must not only pay careful heed to the
prospective decisions of the actors on the other side
of the market, but also to the prospective decisions
of actual and potential competitors.?

Competition is a dynamic process in a market as
entrepreneurs are constantly attempting to best satisfy con-
sumer desires to reap profits. The real economy does not
exist within a static equilibrium state, but rather is a pro-
cess that takes place in time, through trial and error, where
losses are possible, and where firms or businesses can have
“monopoly power.” By viewing the market through a lens
of a dynamic competitive process which accurately reflects
the real world, the necessity for antitrust is dissolved as the
free market provides inherent checks and balances against
monopoly due to the nature of dynamic competition: “a
monopolist can be at any moment outrivaled by another
competitor or even by his own consumers through their
substitution power.”?! For, in real, competitive markets,
“Hayek argues ‘the most effective size of the individual

firm is as much one of the unknowns to be discovered by

20 Jirgen Wandel, Competition and Antitrust Policy: An Austri-
an Economics Perspective, 30 PROGRESS IN ECONOMICS RESEARCH 47,
49-54 (2015).

21 Look no further than Victor Keegan’s (somewhat) famous ar-
ticle from 2007: Will MySpace Ever Lose its Monopoly?; Andreas Sta-
mate, An Economics Interpretation of Neoclassical Monopoly Theory
In Light of the Austrian School, 13 ANNALES UNIVERSITATIS APULENSIS:
SERIES OECONOMICA 549, 553 (2011).



100 GROVECITY COLLEGEJOURNALOF LAW&PUBLICPOLICY [VOLI4:2023]

the market process as the prices, quantities or qualities of

goods to be produced and sold.””*

The narrow focus of analytical tools to judge an
equilibrium state through market share or monopoly power
simply does not reflect real-world economic phenomena.
Neoclassical models have limiting explanatory power and
as such, generate potentially dangerous policy conclusions
like the necessity of antitrust: “Understanding the limits
of the modern neoclassical models is essential to under-
standing the current debate over the efficacy of antitrust
law. If the potential explanatory power of these models is
weak, then harnessing them to laws which usurp private
property is not only counterproductive, but also exposes
government power grabs for what they really are.”” “Once
one views competition as a dynamic, rivalrous process and
acknowledges the importance of entrepreneurship, many of
the business activities that the PC/SCP model views suspi-
ciously as monopolistic are interpreted as essential parts of
the competitive process. This is not to suggest that monop-
oly is not a problem, but that its origins are not likely to be

the free market.”?

Austrian economists oppose antitrust laws as “[n]
ot only are they purposely vague, but they represent a clear

government assault upon private property.” (Anderson

22 Wandel, supra note 21, at 54.
23 DiLorenzo, supra note 14, at 387.
24 1d.
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2000).% Neoclassical economists assert antitrust is neces-
sary to correct monopolistic markets, but consequences of
antitrust can often be diminished or unnoticed. The state,
backed by neoclassical theory, can prosecute firms for
engaging in so-called monopolistic practices: in reality,
said firm is engaging in practices inherent to a dynamically
competitive process. Governments are thus provided jus-
tification for breaking apart, harming, or nationalizing any
firm deemed to be possessing too much “monopoly pow-
er.” This ultimately leads to a decrease in innovation and
efficiency, as firms engaging in traditionally competitive

behavior could find themselves in an antitrust lawsuit.

R. Preston McAfee and Nicholas Vakkur highlight
the failures of antitrust from the perspective of private
lawsuits in their work The Strategic Abuse of The Antitrust
Laws. McAfee and Vakkur recognize several in which
private competitors can abuse antitrust laws to reduce
competition and force other firms to either pay hefty fines
and renumeration or engage in lengthy and costly legal
battles. Inefficient companies now have an opportunity to
acquire wealth through antitrust lawsuits (or slow compet-
itors down), instead of allowing competition (through best
satisfying consumers) to select winners on the market. As
such, McAfee and Vakkur conclude that “As with many

laws, there are serious unintended consequences of these

25 Anderson L. William, Economics and Antitrust, MISES
INsTITUTE (May 11, 2000, 12:00 am), https://mises.org/library/econo-
mists-and-antitrust [https://perma.cc/8§PR-WJNN].
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laws. There are several uses of the antitrust laws that have
nothing to do with promoting competition, and at least two
uses whose purpose is reducing competition.”?® Antitrust
thus pursues goals of consumer welfare, but ironically
supports inefficient firms.?” When markets do not align with
neoclassical perception, antitrust laws cause far greater
harm than protection for consumers as competitors can
utilize antitrust as a weapon against other competitors, or
to break up efficient and welfare-enhancing industries. In
Microsoft’s famous case in the 1990s, Netscape alleged
that Microsoft’s bundling of its Internet Explorer browser
with the Windows operating system along with exclusive
contracts were anticompetitive practices that would grant
Microsoft a monopoly in the browser sphere (conveniently
ignoring Netscape’s overwhelming market share just years
earlier). In U.S. v Microsoft, Microsoft ultimately lost and
was forced to pay millions in fines and alter its business
practices. Unintended consequences of antitrust predictably

went unnoticed:

Consumers are the focus of this case. Are they
harmed or benefited by what Microsoft did? I think
the evidence is overwhelming that the browser
competition between Microsoft’s Internet Explorer
and Netscape Navigator has led to an incredible

26 Randolph P. McAfee & Nicholas Vakkur, The Strategic Abuse
of the Antitrust Laws, 1 JOURNAL OF STRATEGIC MANAGEMENT EDUCA-
TION 15 (2004).

27 Robert H. Bork, The Goals of Antitrust Policy, 57 THE AMERI-
cAN Economic REVIEW 242 (1967).
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expansion of what we now call the “Net.” We now
sit in awe of the massive shift of resources in capital
markets and the rush of consumers to embrace pow-
erful new e-commerce technology. However, that
shift did not create these benefits by half measures
of regulated competition. This tremendous outburst
of browserware was a robust, violent process of
creative destruction.?®

Netscape, an inefficient firm, was able to use anti-
trust as a weapon that consumed time, money, and innova-
tion. Microsoft’s true crime was evidently being too effi-
cient at providing consumers with a product they desired:
“Rather than possessing a competitive advantage over Net-
scape in bidding for the Internet access provider accounts,
Microsoft succeeded merely because it offered them, and
therefore their subscribers, a better deal.”?® Antitrust is not a
win for consumers, but rather a weapon for firms to dimin-
ish competition. Rivals can effectively engage in antitrust
warfare by alleging monopolistic practices and thus enter-
ing a lengthy and costly legal battle. Firms that are stuck
in antitrust suits must now devote time and resources away

from innovation and towards legal fees. Therefore, even a

28 Thomas Hazlett et al., Legal and Economic Aspects of the
Microsoft Case: Antitrust and the Information Age: Prominent Scholars
Explore the Issues, 35 BUsINgss EconoMics 45, 47 (2000).

29 Benjamin Klein, The Microsoft Case: What Can a Dominant
Firm Do to Defend Its Market Position?, 15 JOURNAL OF ECONOMIC

PERSPECTIVES 45, 55 (2001).



104 GROVECITY COLLEGE JOURNALOF LAW&PUBLICPOLICY [VOLI4:2023]

win in court still costs significant damages in reputation,

time, and money.

The costs of an antitrust case are also inherently
difficult to measure. The legal costs of the firms to engage
in battle, opportunity cost of being in court, the cost of
enforcement from the U.S. government, the cost of harming
efficient firms, and the cost of potential future firms who
fail to innovate for fear of antitrust lawsuits all contribute
to implicit and explicit cots of antitrust. Jonathan Baker,
former Director of the Bureau of Economics at the Federal
Trade Commission believes that the benefits to consumer
welfare is far greater than the cost of antitrust enforcement:
“Overall, the benefits of antitrust enforcement to consum-
ers and social welfare—particularly in deterring the harms
from anticompetitive conduct across the economy—seem
likely to be far larger than what the government spends on
antitrust enforcement and firms spend directly or indirectly
on antitrust compliance” (Baker 2003).3° Baker, however,
along with conventional neoclassical economists, com-
pletely neglects hidden costs beyond simply pure monetary
expenditure and the potential deterrent for anticompetitive
conduct: “other costs of this model go unacknowledged ...
There is no better example to illustrate this claim than the
billions of dollars that have been wasted both prosecuting
and defending against antitrust lawsuits, and the vast harm

supposedly antimonopolistic laws have done to the struc-

30 Baker, supra note 3.
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ture of the economy.””!

Lastly, while neoclassical literature recognizes that
government regulation can be a source of monopoly power,
the doctrine fails to fully articulate that monopoly is more
accurately defined as a grant of privilege by the state.* In
fact, “the monopoly granted by the State is not as harmless
as the private one, which can develop on a free market.”??
The state can guarantee a persistent monopoly, enforceable
by law, that cannot be found on the free market. The state
can either provide direct benefits in the form of subsidies
and bailouts, or more subtle, indirect benefits through reg-
ulation. Binding regulation reduces consumer welfare by
imposing costs that benefit larger, incumbent firms. Larger
firms can more easily absorb the costs of regulation, driving
smaller firms out of the market, shielding larger firms from
competition. In essence, state privilege (regardless of inten-
tion) grants either monopolies or quasi-monopolies. A grant
of special privilege by the state imposes the exact high
barriers to entry that neoclassicals warn of, yet supposedly
the solution to monopolistic markets is more government
intervention. Monopoly cannot originate due to dynamic
competition on the unhampered market; rather, it is the
direct privilege by a state that confers monopoly benefits.
Economist Thomas DiLorenzo puts the final nail in the

coffin for neoclassical monopoly theory as he humorously

31 Barnett II, supra note 15, at 59.
32 ROTHBARD, supra note 12, at 113.
33 Stamate, supra note 22, at 553.
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explains the absurdity of neoclassical theorists in failing to

recognize the true cause of monopoly:

It is socially wasteful for an economist to spend his
career seeking to uncover the extent to which price
diverges from marginal cost at a point in time or
spinning endless oligopoly tales. Cloistered in his
windowless office, he ignores the fact that he is pay-
ing a monopolistic price for his cable TV, is forced
to cater only to the US PostalService’s monopoly
in first-class mail, he must send his children to a
monopolistic public school system, have his gar-
bage collected by a government monopoly, pay gas,
electric and water bills to other government-spon-
sored monopolies, pay supracompetitive prices for
the services of taxi drivers, physicians, attorneys,
hairdressers, undertakers and myriad other service
providers because of supply-reducing occupational
licensing laws, he is victimized by misguided anti-
trust regulation which encourages inefficient busi-
nesses to sue their more efficient rivals for cutting
their prices or expanding their product lines, and he
pays higher food prices caused by acreage allot-
ments and other forms of farm protectionism.**

Overall, neoclassical doctrine utilizes abstract mod-
els to provide an ideal state by which real-world markets
are compared to. This faulty foundation leads to the conclu-
sion that so-called monopoly power grants firms the right
to charge above their marginal costs, at a point deviating

from the perfectly competitive price. Any deviation from

34 DiLorenzo, supra note 14, at 387-388.
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the perfectly competitive price results in a loss in consumer
welfare and is inefficient for society; thus, antitrust must be
necessary to correct these market imbalances. This model,
however, suffers terribly from the fact that the neoclassi-
cal model does not represent an accurate assessment of
the economy or markets. On the contrary, a dynamic view
of competition is congruent with the real economy and
eliminates the necessity for antitrust by explaining that the
practices considered anticompetitive or monopolistic by
neoclassicals, are in fact part of the normal competitive
process. Antitrust enforcement is perceived as beneficial in
protecting consumers, yet consumers are largely harmed
due to the exorbitant costs associated with it which ulti-
mately reduce competition, reduce innovation, and benefit
inefficient firms. Additionally, while neoclassical litera-
ture recognizes that government intervention can serve as
a barrier to entry, there is widespread failure among the
neoclassical school of thought to fully recognize the extent
to which the state harms competition. Rather than focusing
on the illusory distinction between perfectly competitive
and monopoly price, neoclassical economists’ effort would
be better spent recognizing the state’s role in monopoly

through grants of privilege or antitrust itself.
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DESERT JUSTICE: BEDOUIN PRIVATE
LAW

Sam Branthoover

Abstract

Bedouins rarely consult government courts. For a millen-
nium, they peacefully resolved disputes and ensured safe
cooperation through private methods of dispute resolution.
How can a voluntary legal system persist wherein accused
parties are not forced to attend trials? Why are dozens of
oaths required to introduce witnesses in arbitration? Why
are superstitious ordeals routinely consulted? Whereas con-
temporary academics have failed to explain these practices’
persistence, this paper creates a rational choice framework
to answer the aforementioned questions. Bedouins’ private
law efficiently mediates and deters criminal activity given
three constraints: the high monitoring costs of crime, low

incidence of evidence, and high cost of verdict enforcement.

*Sam Branthoover is a senior Economics major and will begin his PhD
at George Mason University in the fall. He likes movies, the Oxford
comma and organizational economics. He dislikes speed limits, politi-
cal “science,” and Paul Krugman.
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1. Introduction

Bedouins are nomadic peoples living in the deserts
of the Middle East. For centuries, their norms and lifestyles
rendered them outcasts to surrounding societies; to this
day, their nomadic practices are only surrendered upon
state mandates to do so. Though often tacit, contemporary
scholars and laymen alike relegate Bedouins’ customs and
practices to that of a backwards, primitive, or uncivilized
past. The renowned explorer, Sir Wilfred Thesiger, wrote
that:

Their way of life naturally made them fatalists; so

much was beyond their control. It was impossible

for them to provide for a morrow when everything
depended on a chance fall of rain or when raiders,

sickness, or any one of a hundred chance happen-

ings might at any time leave them destitute, or end
their lives.!

The life Thesiger attributes to Bedouins seems nas-
ty, brutish, and short. A frequent term one finds associated
with Bedouin life is “volatile,” used to summarize the harsh
deserts and frequent violence.? Academics often denounce
desert living for its violence, but this assumption is falsely
founded on Bedouins’ lack of government-provided protec-

tion, and ignores the host of remedies Bedouins employ to

1 WILFRED THESIGER, ARABIAN SANDS (1% ed. 1959).

2 9 Dawn Chatty & William Young, Culture Summary: Bed-
ouin, in THE ENCYCLOPEDIA OF WORLD CULTURES: AFRICA AND THE
MIDDLE EAsT. (Laurel L. Rose et al. eds., 1995).
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enforce private property. The argument that Bedouins live
in perpetual violence is devoid of reality and ignores their
decision-making capabilities. It is methodically fallacious
to posit that a population has lived in near-death condi-
tions for centuries when their opportunity cost is so readily

apparent.®

A more appropriate approach to interpreting Bed-
ouin life starts with asking why these individuals remain
in their perceivably terrible conditions. Perhaps their
conditions are not truly so terrible. Though Bedouins have
historically remained without government-provided law
and protection, they are not without law or protection. For
almost any crime, Bedouins may appeal to assessors, arbi-
trators, and holy men to resolve their complaints peacefully
and voluntarily. Academics that recognize these methods of
dispute mediation rarely consider them to be effective, but
they should.

No previous literature has seriously explained how
Bedouins enforce property claims without extraneous legal
enforcement. This paper uses a rational-choice approach to
examine how Bedouins resolve disputes and emphasizes
why these practices are efficient given obstacles they face.
Bedouin literature often fails to document the effects of

clan relationships and reputational living, but these details

3 Peter Leeson, Logic is a Harsh Mistress: Welfare Economics
For Economists, 16 JOURNAL OF INSTITUTIONAL EcoNowmics, 1, 1-6
(2019).



DESERT JUSTICE: BEDOUIN PRIVATE LAW 11
are key to the efficiency of their dispute resolutions. Bed-
ouins’ system of private law efficiently mediates and deters
criminal activity, given three constraints: the high monitor-
ing costs of crime, low incidence of evidence, and high cost

of verdict enforcement.
2. An Introduction to the Bedouin Legal World

All of Bedouin legal customs depend on evidence,
or lack thereof. In Western cultures, individuals are accus-
tomed to verdicts only being decided if evidence proves
one guilty beyond reasonable doubt. None can debate that
an effective legal system is one that requires evidence to
condemn bad actors, but if Bedouins’ standard for con-
demning bad actors was the procurement of uncontested
proof by United States’ standards, hardly any criminal
would ever be proven guilty. In the desert, many crimes

may go easily undetected.

This issue pervades Bedouin life, and scholars have
yet to understand it. Most serious crimes in the United
States, for example, leave some form of hard evidence.
Fibers, fingerprints, and cameras quickly come to mind, all
which Bedouins lack the capacity to utilize. When witness-
es are introduced in U.S. courts, they must provide first-
hand or second-hand accounts, something Bedouins also
lack. Moreover, citizens of the United States also generally
have access to a police force, one that will respond upon

request. At the least, police act as on-call witnesses—many
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physical and accidental crimes are documented quickly,
like assaults or fender benders. The availability of police

increases the possibility of evidence being found.

Bedouins do not have police, and for good reason.
It would be ridiculously expensive to have a response
team available in the middle of the desert. Every group of
Bedouins would need idle labor on-call to respond, not to
mention a method of reaching them. Any effective police
would prove too expensive because of the sheer dispersion

of Bedouin peoples.

Bedouins deal with the rarity of evidence when
seeking dispute resolution by consulting one of three meth-
ods of dispute mediation, according to amount of evidence:
assessorships, arbitration, and ordeals. Assessors are con-
sulted when evidence is condemning, arbitration when evi-
dence is disputed or replaced with oaths, and ordeals when
there is no evidence whatsoever. The model below explains

which method is used.

Certain Evidence No Evidence |
Assessors Arbitration
Ordeals

The next three sections address each of the three methods

of dispute resolution Bedouins undergo.

3. The Market for Assessors
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When there is enough evidence for fault, Bedouins
appeal to assessors. The reader may first ask who decides
whether fault is established, or whether assessors are con-
sulted. There is no central authority that makes these deci-
sions, the conclusion is drawn by both accused and accuser,
and by onlookers* alike.’ Accusers will naturally argue that
the evidence is condemning. Onlookers, usually clan mem-
bers of the two parties, will also look at the evidence and
form their own opinions. Though there is always an incen-
tive for the accused to deny any charge, their reputation is
on the line. If all the onlookers knew that the accused had
committed the crime, then it would behoove the accused to
accept the charge of guilt. If the accused were to seriously
dispute an accusation known to be true, he or she would
be considered an untrustworthy liar. In a society wherein
reputation determines marriage, transactions, and liveli-
hood, one does not want their reputation to be hindered. By
forcing individuals’ reputations to be at stake when making
their case, they are incented to plead the truth, so long as
the evidence is stacked against them. Therefore, it often

behooves an accused party to submit under pressure, as he

4 I use this term loosely. This is not to say there are literally in-
dividuals watching a debate take place. By onlookers, I mean individu-
als generally living in the same area that will form opinions on accusa-
tions that affect future interactions. Onlookers’ opinions matter, in that
they represent the social (and often economic) cost of an outstanding
accusation.

5 AusTIN KENNETT, BEDOUIN JUSTICE LAwWS & CUSTOMS AMONG
THE EGYPTIAN BEDOUIN (1% ed. 1925); CLINTON BAILEY, BEDOUIN Law
FROM SINAI AND THE NEGEV (2009).
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or she is only adding to their punishment by holding out
further.

Assessors are individuals that measure the extent
to which parties are responsible for criminal charges. They
assess the crime and declare what fine shall be paid. ® As-
sessors are privately provided; there is no central authority
that trains or approves assessors. Each clan generally has
one assessor for each kind of crime that is most prevalent;
for crimes not very prevalent, there are assessors in nearby
clans with different specializations, or one assessor may
broaden their specialty on a case-by-case basis. Intra-clan
disputes are settled by clan assessors unless there is a con-
flict of interest, in which case a neighboring clan’s assessor
will step in. Inter-clan disputes are settled by a third-party

clan’s assessor.

Assessors are paid a fee for their services, which
is attached to the fine levied on parties at fault. Assessors
develop reputations for their work; some are considered
better than others, and any man may attempt to become an
assessor if others are willing to pay him for it. Typically,
assessorship is passed down through generations, inherited
from fathers; a father would train a son to take the title of
assessor upon his death. This leads some to wrongly con-

flate assessorships with something similar to a feudal title;

6 Joseph Ginat, Bisha’h: Trial by Fire, 67 THE MIDDLE EAST
JourNAL 141, 141-2 (2013); KENNETT, supra note 7; BAILEY, supra
note 7.
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assessorships are not some kind of divine right bestowed
upon its holders.” This inheritance makes sense when repu-
tation is considered—a “good” assessor that trains his son
will likely train him well; thus, the son inherits the “brand”

of good assessorship from his father.

Common assessorships typically include that of
wounds, land disputes, cattle disputes, and petty theft.® Less
common assessorships that would not typically appear in
each clan were that of murder, rape, large-scale theft, and
bride-prices. Ultimately, the idea of assessorships is not a
hard one to grasp; they are consulted when there is enough
evidence for both parties to accept one’s fault. Bedouin
legal norms become more interesting when evidence is not

so straightforward.
4. Arbitration

There is often not undisputable evidence that a party
has committed a crime. Assessorships are only useful inso-
far as they produce recommended fines. Assessors evaluate
the extent to which parties are at fault, not whether they are
at fault to begin with. Arbitration is a method Bedouins use

to produce a verdict, not merely a fine.

There is always an incentive to resolve any dispute.
If an accused party is innocent, they will want to clear their

name dispute fault. If an accused party is actually guilty,

7 Ginat, supra note 9, at 141-142.
8 KENNETT, supra note 7.
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they would be asked to stand before an arbitrator only if
there is not enough evidence to directly condemn the ac-
cused without assessorship. The question would naturally
arise: why would a guilty party even show up? The answer
to this is similar to that of assessors. Not only would ac-
cused parties ruin their reputation, but they are further so-
lidifying their own guilt. If one appears at arbitration, there
could at least be a chance that they are exonerated. Avoid-
ance of arbitration means admitting guilt and accepting the

fine.

Readers may be curious to how non-coopera-
tive punishments are carried out, such as execution. Said
readers may be surprised to learn that there are no levied
punishments in Bedouin legal customs, save for fines. The
only time any punishment may be levied beyond a fine
is in the case of blood money, when an accused or guilty
person may be killed. This is not a punishment levied by
any individual person, it is only colloquially accepted when
the accused or guilty individual either refuses to show up
for arbitration, or refuses to pay a fine. Whether an accus-
er is justified in slaying the accused is an art, rather than
a science; the action is generally only justified for serious
crimes, such as murder. For example, if person (x) mur-
dered person (y) and did not show up to the arbitrator’s
trial, it would be colloquially acceptable for person (y)’s
family to strike down person (X) to take retribution. How-

ever, if person (x) merely stole a cheap slice of flourless
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chocolate cake, it would not be colloquially accepted for
person (y) to strike down person (X) if they declined to pay
a fine or show up for arbitration. There are documented
cases wherein clans seek compensation for an unjust killing
for blood money; ironically, some of these cases result in
retribution murders when the fines levied are not paid.’

This, however, does not happen often.

Further, if two parties do not reconcile, they both
lose. It cannot be exaggerated how important securing the
commitment of one’s neighbors is for mere survival in Bed-
ouin society. If two clans shun each other, their division of
labor decreases significantly; they are both worse off. The
lack of trade impoverishes both sides and incents both to
resolve the conflict. Additionally, each clan must also worry
about the threat of violence that the other clan imposes. If
each clan derives benefit from trading with the other, both
are incented against common aggression. Without trad-
ing partners, productive capacity diminishes, uncertainty
abounds, and poverty grows. Economists Colin Harris and
Adam Kaiser, among many others, have literature describ-
ing how important dispute resolution was for these very
reasons in history; often, peoples would rather burn or bury
goods to merely avoid conflicting interests.!” The incentive

to resolve conflicts is natural and ever-present not only

9 KENNETT, supra note 7.

10 Colin Harris & Adam Kaiser, Burying the Hatchet, 130 THE
POLITICAL ECONOMY OF CONFLICT AND INSTITUTIONS, 1025, 1025-1044
(2020).
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in Bedouin society, but in any group that lacks assertive,

extraneous legal enforcement.

As aforementioned, arbitration is used when evi-
dence is lacking. Many cases revolve around witnesses that
provide no credible proof by Western society’s standards,
such as rumors and accusations. Kennett noted that if
“hearsay evidence were ruled out as inadmissible... many
cases would never be completed.”!! These cases are decided
by what the witnesses offer, yet they frequently give only
third-hand accounts.'? First-hand accounts are when a wit-
ness observes the accused committing a crime; second-hand
accounts are seeing evidence connecting the accused to
a crime. Third-hand evidence is when a witness saw nei-
ther a condemning act, nor anything directly connecting
the accused to the crime; in other words, usually hearsay
and rumors. For this reason, many governments consider
Bedouin courts to be fraught with false verdicts, and many
scholars mistakenly interpret this the same way.'* However,
the witnesses are providing valuable information. This is

because of the process by which witnesses are introduced.

In Bedouin courts, oaths must be given to intro-
duce witnesses. The number of oaths required is dependent

on the severity of the crime. Evidence suggests that the

11 KENNETT, supra note 7.

12 FRANK STEWART, CUSTOMARY LAW AMONG THE BEDOUIN OF
THE MIDDLE EAST AND NORTH AFRICA (2005); KENNETT, supra note 7;
BAILEY, supra note 7.

13 Ginat, supra note 9, at 141-142.
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number of oaths for various crimes is consistent, but those
numbers are not recorded extensively. The explorer and
(posthumously deemed) sociologist Austin Kennett wit-
nessed a Bedouin murder trial in which sixty oaths were
required to introduce a witness. At first glance, it is hard to
imagine why this practice persists; indeed, many scholars
and government officials also neglect this practice as it does
not appear to have much meaning. Leeson, however, found
a similar phenomenon in ecclesiastical courts of Medieval

Europe. He wrote that:

Oath swearing had limited usefulness. Certain de-
fendants’ oaths were unacceptable, such as those of
unfree persons, who composed much of the medi-
eval population. Foreigners, persons who perjured
themselves, those who had failed in a legal contest,
and those with tarnished reputations also had unac-
ceptable oaths. In cases in which oath helping was
used, defendants’ inability to produce the requisite
number of compurgators created a similar prob-
lem. '

Leeson does not provide an explanation for the
oaths he found, only that they were often used to find
evidence. Leeson’s paper concerned ordeals and did not
explain the mechanism by which oaths produced actual
evidence. Many explanations of oath-taking phenomena
interpret the trusting of oaths as some kind of superstition;

because of religion, people were merely tricked into be-

14 Peter Leeson, Ordeals, 55 JOURNAL OF LAW AND ECcONOMICS,
691, 691-714 (2012).
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lieving oaths.!'> This does not seem to be the case. If oaths
did not produce actionable evidence, then arbitrators would
not solicit them. Further, the oaths must have been more
costly than merely saying words. Contemporary interpret-
ers have largely misunderstood oaths because they do not
understand that oaths were indeed more costly than just
saying words. Oaths were putting one’s reputation on the
line; this paper has already discussed the heavy cost of
tarnishing one’s reputation in a society wherein all transac-
tions are predicated on one’s reputation. By requiring oaths,
arbitrators are taking advantage of localized knowledge. In
the wake of little to no hard evidence, Bedouins put their

reputations on the line to secure a kinsman’s innocence.

This process produces accurate verdicts, because
the process of oath-taking is an entrepreneurial venture
wherein oath-takers only profit if their oaths are correct.
The standard oath-taker will only swear if they expect the
likelihood of their oath being correct to be exceedingly
high. Since oath-takers are always kinsman of the party
introducing a witness, arbitrators are using the intimate
knowledge kinsman have of each other to determine wheth-
er a party is being truthful in their assertions. Therefore, the
process of requiring oaths is, in itself, the “evidence” that
is brought forward. The testimony witnesses give is not ev-
idence because they are convincing in of themselves, they

are convincing because potentially dozens of individuals

15 KENNETT, supra note 7.
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staked their reputation on it being true. The demographic
of oath-takers is also telling: they are always men. The fact
that women are never oath-takers is representative of their
role in the society; women do not have their own reputa-
tions but are extensions of their husbands or fathers. Wom-
en’s and outsiders’ absence from oath-taking tells us two
things: reputation and localized knowledge are required for
oaths. Women’s absence from oath-taking is not indicative
of Bedouins’ irrationality in the practice, but further sug-
gests that oath-taking is a method of procuring evidence

from the localized knowledge of family members.

A question then arises: what is the point of witness-
es at all? Why not merely require oaths regardless of wit-
nesses? For one, it requires oath-takers to remain consistent
and, above all, precise in what they are swearing. If one
were to merely swear to the truthfulness of an accusation or
defense, then when their testimony later proves untrue, they
could easily claim some form of vague truth in what they

personally meant in swearing an oath.

Perhaps more convincingly, it seems that witnesses
were more akin to lawyers than witnesses. For one, wit-
nesses were paid; further, they were usually the older and
wiser men of each party’s clan.' In introducing a witness
to a Bedouin court, one is introducing a wise man to argue
the case on your behalf. Witnesses’ payment is indicative

of this. as they are the only person in court (other than the
16 STEWART, supra note 17; KENNETT, supra note 7.
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arbitrator) to be paid for their time; why not compensate
all the oath-takers? The witnesses are paid because they

provide an actual service.

Arbitrators in this process are essentially high-

ly specialized assessors. Assessors usually do not make

a living of assessing, whereas arbitrators do. Arbitrators
compete with each other on the grounds of fairness and
accurateness. They are paid by the accusing party, and if
the defendant is found guilty, they are required to pay the
fine. To ensure compliance with verdicts, both parties are
required to pay the maximum fine possible before the trial

begins; then, the winner of the trial is refunded.

To ensure financial recompense, entire clans are
held accountable for fines. Many authors interpret this to
mean that Bedouins are a collectivist society, because clans
are so often held accountable for individuals’ actions. This
is a bad explanation, and one that lacks methodological
individualism. There is no abstract ideal of collectivism that
persuades or pressures Bedouins into thinking of their kin
more than themselves; in fact, it is rational to do so. One’s
clan is one’s brand name; it is the mechanism by which
others may assess one’s trustworthiness. A well-known clan
with a good reputation may give its members more benefits
in trading, as any trading partner knows that the other’s
clan will be held financially responsible if the trade was

intentionally or accidentally rigged against him. If a clan is
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known to not cover debts of its members, then individuals
will be more averse to trading with them. It behooves clan
members to maintain their brand name by ensuring that
debts are paid, even if they individually were not liable for
debts. Some authors have tried to describe similar phenom-
ena; Posner posits that clans exist to provide insurance for
members.!” While covering debts is not something Posner
explicitly mentions, it stands to reason that clans act as ves-
sels for insurance when individual members cannot afford
expenses, such as fines. Without this insurance, they may
be killed by the party owed money, as aforementioned. In
sum, clan responsibility ensures verdict enforcement with-

out using centralized force of any kind.
5. Ordeals

When absolutely no evidence is available, Bedou-
ins resort to a ritual wherein the accused must undergo an
ordeal to prove his or her innocence. The most common
ordeal for the past few centuries has been the bisha’h. To
undergo the bisha’h, one must lick a spoon which has sat
on red hot coals for an indiscernible amount of time. The
ordeal is conducted by a mubasha, an individual that has
a form of magic holiness about him which is inherited by
a son upon passing. As mubashas are described in primary

sources, they similarly compete with other mubashas just

17 Richard Posner, A Theory of Primitive Society, With Special
Reference to Law, 23 JOURNAL OF Law anND Econowmics 1, 1-51 (1980).
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as assessors and arbitrators do.'® The only difference is that
a mubasha cannot be a random person. A mubasha must
come from a line of mubashas because superstition asserts
that only special people can invoke Allah to intercede on
behalf of the defendant.

The trial by ordeal begins when the defendant
agrees to the accuser’s request. The key to ordeals, just as
other Bedouin legal customs, is that it be voluntary. Ordeals
are unlike assessments and arbitrations in that there is little
at stake upon refusal; since there is never evidence in cases
surrounding ordeals, there is never much social pressure
nor much threat of being killed. If a case is brought to a
mubasha, the only incentive a defendant may have is in
marginally clearing one’s name and, more importantly,

restoring relations with the clan of the accuser.

Once both parties embark upon a visit to the muba-
sha, they spend an entire day at the mubasha’s residence.
The mubasha speaks with both parties individually, togeth-
er, and individually once more. The goal of the mubasha is
to broker a settlement before the ritual need be consulted.
If no compromise can be reached, then the ordeal begins.
While the spoon sits atop the coals, the mubasha prays.
Then the spoon is removed, water is splashed on it to em-
phasize its heat (it will sizzle and steam), and the accused
must lick the spoon three times. Then five minutes pass;

this is the time in which Allah intervenes on behalf of the
18 KENNETT, supra note 7; Ginat, supra note 9, at 141-142.
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accused if they are innocent. If his or her tongue is deemed

unscathed after the time is up, they are innocent.

As with most ordeals, this one seems asinine.
However, there is already extensive literature explaining
how superstitions yield positive results. Leeson explains of
European ordeals that they create a separating equilibrium,
in which usually only innocent individuals will undergo the
ordeal to begin with."” Holding that all participants truly
believe that Allah intervenes, only an innocent individual
will have faith that they will come out not only innocent,
but also safe. A fire-scorched tongue sounds as bad as it is.
This explains why most ordeals result exoneration; Leeson
found that most medieval European ordeals resulted in
exoneration. Similarly, Bedouin ordeals have an 80-90%

exoneration rate.?°

There are a few fundamental premises to Leeson’s
argument. The first being that ordeals are voluntary; Bed-

ouin ordeals were certainly that. The second premise being

19 Leeson, supra note 21.

20 Ginat, supra note 9, at 141-142; the listed exoneration rate

is around 83%; however, unlike Leeson’s European ordeals, multiple
people may be tried at once in Bedouin ordeals. If one person is found
guilty, all of the accused are found guilty, regardless of their tongues.
While Ginat includes these guilty verdicts for his 83% figure, I argue
that the norm of holding all individuals responsible largely persists
because usually clan members are tried together. Since clans are always
held financially and reputationally responsible for fines, it makes sense
that they would be considered “guilty”, but that does not mean they are
literally at fault for the crime. If the figure is adjusted for this, the real
exoneration rate is around 92%.
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that the administrator of the ordeal has opportunities to

rig the ordeal for or against undertakers; this is also true
of Bedouin ordeals, as mubashas control how much wa-
ter cools down the spoons, how long the spoons are off
the coals, and how long the spoons touch tongues. A third
premise of Leeson’s argument is that ordeals be used when

there is no evidence. As he wrote:

Since evidence was absent for crimes involving
unobservable acts or states of mind, ordeals were
often used to try accusations of magic, idolatry, and
heresy. Other crimes unlikely to produce evidence
that often used ordeals include incest and adultery.?!

This final point about evidence is important for Leeson’s
entire argument because if there truly was any hard evi-
dence, it would be wholly more effective to go off of that.
This is because ordeals must be limited in use; if they are
used too often, then they may be proven wrong more fre-
quently, which disrupts the separating equilibrium because
individuals will lose faith. Bedouin ordeals superficially ap-
pear as if they do not follow Leeson’s rule of evidence not
being present, because it appears that many Bedouin dis-
putes do not have hard evidence, yet not all evidence-less
disputes are brought to ordeals. If one considers oaths to
be evidence, as the last section explains them to be, then it
becomes clear that ordeals are truly only used when there
is no evidence. Bedouin ordeals are only consulted when

no oaths are taken. A rule that every mubasha is incredibly
21 Leeson, supra note 21.
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strict with, is that if any oath is taken whatsoever, there
cannot be any ordeal.?? Oaths are mutually exclusive with
Bedouin ordeals. This only makes sense if one considers
oaths as evidence; with this point in mind, Leeson’s premis-

es succeed in explaining Bedouin ordeals’ accuracy.
7. Conclusion

Bedouin legal practices, properly understood, have
important implications. The first: that criminal behavior
can be aptly constrained regardless of whether government
is present to enforce court attendance and verdict enforce-
ment. As outlined, Bedouin culture possesses mechanisms
of cooperatively addressing these issues. The Bedouin case
also illuminates how clan responsibility can be individually
incentivized, and not the result of abstract collectivist ide-
als. We further learn that Bedouins’ oaths can be evidence
when the reputations of oath-takers are meaningful and at
stake. Examination of sources also indicates that Bedouin
ordeals fit Leeson’s framework for ordeals, suggesting that
Bedouins’ employment of trial by ordeals is an accurate

method of assessing guilt and innocence.

Ultimately, this paper contributes to literature
surrounding private governance, superstition, and cultural
norms, and provides a living example of a society that lives
safely and peacefully without government courts. David

Friedman notably wrote about a similar Icelandic society,

22 Ginat, supra note 9, at 141-142; KENNETT, supra note 7.
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but his example only existed for three-hundred years and
ended eight-hundred years ago.* Bedouins continue these
practices today and have persisted in them for hundreds of
years. They are an amazing example of the organization
markets can achieve without any centralized authority.
Though they are often considered backwards and uncivi-
lized, they live in order and trust. Contemporary scholars
and laymen alike must consider that age-old traditions
may be rooted in wisdom, and that safe governance can be

achieved without government.

23 David Friedman, Private Creation and Enforcement of Law:
A Historical Case, 8 JOURNAL OF LEGAL STUDIES 399, 399-415 (1979).



